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(i) 


1 


QUESTIONS PRESENTED | 
I ! 
Whether, in action for breach of fiduciary duty brought’ by vendor 
against broker, who procured both an intermediate and an ultimate 


vendee, where the evidence showed that vendor gave broker written 
consent to offer his house for sale to ultimate vendee; that vendor did 
not compensate broker, did not agree to compensate him and did not 
expect to compensate him; that vendor did not regard broker as 
working for him but for the ultimate vendee; and that in contract of 
sale between vendor and intermediate vendee the broker was designated 
as agent of the vendee and was to be paid a commission by the vendee, 


such evidence was legally sufficient to warrant a finding that broker 
was vendor's agent? | 


II 


Whether evidence of an alleged false statement of appellant was 
legally sufficient to warrant a special finding that such false statement 


had been made where that evidence consisted solely of self-contradictory 
testimony of appellee admitting, on the first day of trial, that appellant 
had not made the false statement and asserting, on the third day of 

. trial, that appellant had made the statement, and testimony of the 
appellant positively denying that he had made the statement? 


Til 


Where an owner of real property has given a real estate broker 
written consent to offer his property for sale at a cash price of not 
less than $14, 500 and informs the broker that he already has an offer 
for $12,000 cash, is the broker liable in damages for failure to 
communicate to the owner an offer to purchase for $14, 500 upon the 
following terms: $2, 500 cash down payment; $8,000 proceeds from a 
first trust loan, and $4,000 deferred purchase money second trust note? 


' 
| 





(ii) 


IV 

Whether evidence is legally sufficient to warrant a finding of 
compensatory damages for vendor who, it was alleged, was fraudently 
induced by a real estate broker to sell his property for $12, 250 cash 
when he could have sold it for $14, 500 on terms, where that evidence 
shows that vendor sold to a vendee procured by broker at a price of 
$12, 250; that broker concealed from vendor a prior offer to purchase 
for $14, 500 on the following terms: $2, 500 cash down payment, 
$8,000 proceeds from a first trust loan, $4,000 deferred purchase 
money 2nd trust note and 5% commission; that vendor would have 
accepted that offer if it had been reported to him; and that vendee 
accepted the term offer and resold to offeror on same day he purchased 
from vendor; but there was no evidence as to the fair market value of 
the deferred purchase money note at the time of the transaction? 


V 
Whether, as a matter of law, appellee failed to show that he 
could not, by the exercise of due diligence, have discovered his cause 
of action until a period within three years of the commencement of the 
action? 


VI 

Whether, a special verdict favorable to appellant may be 
legally amended by the Court, after the jury has been discharged, 
has separated overnight, and has been in ex parte communication 
with counsel for appellee, by changing the answer to one of the inter- 
rogatories contained in said special verdict from "No" to "Yes", 
solely upon consideration of the affidavit and testimony of the former 
panel to the effect that, though they intentionally answered "No", they 


did so either because they misunderstood the interrogatory, or because 


they were under the impression that the consequence of a "No" answer 
would be recovery for the appellee ? 





(iii) 
VII 
Whether the trial court in instructing the jury on a special 


verdict may properly inform the jury of the legal consequences of 


its answers to the interrogatories ? 
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No. 14,020 


WILEY W. PORTER, 
Appellant, 
v. 
JAMES T. DIDIWICK, et al, 


Appellees. 





APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia, based upon an amended 


special verdict of a jury, and awarding appellee compensatory and 
punitive damages against appellant for alleged fraud and deceit in 
connection with the sale of real property. | 
| 
The jurisdiction of this Court is invoked under the “a al of 
Section 1291, Title 28, United States Code. 





STATEMENT OF THE CASE 


On October 27, 1954, appellee, together with his wife and a 
N. Wilbert Johnson, Sr., and his wife, brought suit in the United 
States District Court for the District of Columbia against appellant, 
Barney O. Weitz, Cornelia S. Whitney, and Columbia Corporation, . 
seeking compensatory and punitive damages for alleged fraud and 
deceit by the defendants in connection with the sale by appellee and 
his wife of premises 1329 West Virginia Avenue, Northeast, and the 
purchase of said premises by the Johnsons, in which transaction 
appellant acted as broker. 


In their answers the defendants denied the allegations of fraud 
and deceit and defendant Porter (appellant herein) affirmatively pleaded 
the bar of the statute of limitations. 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia entered March 29, 1957, 
awarding appellee compensatory and punitive damages against appel- 
lant for alleged fraud and deceit in connection with the sale of said 
real property. The judgment was based upon an amended special 
verdict of a jury - said amendment having been made after the verdict 
was received and the jury had been discharged and allowed to separate 
overnight. The amendment consisted of changing the answer originally 
given by the jury to one of the interrogatories (No. 9) from "No" to 
"Tes", 

The case came on for trial before the Honorable Ben Moore, 
Judge, and a jury on March 18, 1957. At the close of plaintiffs' 
evidence the trial court, on motion of the defendants, dismissed the 
complaint insofar as it sought relief by any of the plaintiffs against 
Weitz, Whitney and Columbia Corporation, and also dismissed the . 
complaint of the Johnsons against appellant. It denied the motion to 


3 


dismiss as to the complaint of plaintiffs Didiwick against appellant. 


Appellant's motion to dismiss Didiwick's complaint was renewed at 
! 
When the case was submitted, the jury was instructed that it 


the close of all of the evidence and again was denied. 


was to bring in a special verdict (R. 491) on the following nine 


interrogatories: | 


1. Do you find from the preponderance of the evidence that 
the defendant Porter was the agent of plaintiff Didiwick? 


2. Do you find from the preponderance of the evidence that the 
defendant Porter made a false representation of fact to plaintiff 
Didiwick? . Concealed from him a fact which he was 
under a duty to disclose to him? : 

(If your answers to question 2 are both "No", then the following 


questions may be disregarded). | 


| 

3. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick, do you find that Porter did so in good 
faith, believing his representation to be true? | 


4. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick or concealed from him a fact which he was 
under a duty to disclose,do you find from the preponderance of the 
evidence that he did so with the intent to deceive and defraud him? 

: 

d. If you find that defendant Porter did make a false represen- 
tation of fact to plaintiff Didiwick, do you find from the preponderance 
of the evidence that Didiwick relied upon the representation, believed 
it to be true, and was influenced by it? : 





4 
6. If you find that defendant Porter did conceal from plaintiff 
Didiwick a fact which he was under a duty to disclose to him, do you 
find that Didiwick would have been influenced by that fact if it had been 
disclosed? 


7. Do you find from a preponderance of the evidence that 
plaintiff Didiwick was damaged by any conduct of defendant Porter? 


If so, in what amount? 


8. Do you believe the plaintiffs are entitled to punitive 
damages ? | If so, in what amount? 


9. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick or concealed from him a fact which he was 
under a duty to disclose, do you find from the preponderance of evi- 
dence that plaintiff Didiwick, in the period between the month in which 
the negotiations for the sale began, June, 1951, and four (4) months 
thereafter, October 27, 1951, did not discover nor by the use of ordi- 
nary care might not reasonably have discovered the misrepresentation 


or concealment? 


During the charge the Court instructed the jury as to the 
possible answers it'could give to each of the interrogatories. With 
respect to Interrogatory No. 9, the Court stated: 


"If you find that defendant Porter made a false 
representation of fact to plaintiff Didiwick or concealed 
from him a fact which he was under duty to disclose, do 
you find from the preponderance of the evidence that 
plaintiff Didiwick, in the period between the month in 
which the negotiation for the sale began, June, 1951, 
and four months thereafter, October 27, 1951, did not 
discover nor by the use of ordinary care might not 
reasonably have discovered the misrepresentation or 
concealment? 


s 


A 


The reason four months are mentioned in there is 
that Mr. Didiwick waited for four months later than the 
statutory period of limitations before he brought this | 
suit; so, if during that four months he could have dis- | 
covered by the use of ordinary care, such as a reason- 
able man would exercise, that there was a misrepresen- 
tation or concealment then even though he believed there 
was such a misrepresentation he cannot recover now. | 

If you believe that he did not or could not reasonably 
have discovered the misrepresentation or concealment! 
within that period of four months then you answer this | 
question "Yes". If you believe that he did or could have 
discovered any such misrepresentation or concealment 
within that period then you answer this question "No". | 
(J.A. 60-1) 


After the jury had been deliberating for a while, it requested 


further interpretation of questions six and nine, and also an explana- 
tion of the statute of limitations. The additional instructions were 
given and the Court gave a further explanation of the statute of limi- 
tations. Thereafter the jury resumed its deliberations. About 3:45 
P.M., that same day it returned to the court room with its answers 

to the nine interrogatories. The clerk then, all counsel being present, 
read each question and its answer, one by one, and, at the conclusion 
of each question and answer, inquired of the jurors if such was their 


verdict as to that answer. The jury answered the interrogatories as 


Question No. 1, "Yes"; No. 2, "Yes" and "Yes"; No. 3, 

"No"; No. 4, "Yes"; No. 5, "Yes"; No. 6, "Yes"; No. ay 

"Yes" and $2,075.00"; No. 8, "Yes" and $2, 375.00 and 

No. 9, "No". ; 

Upon receipt of these answers, the Court gave counsel the right 
to poll the jury. Neither side availed itself of this right and thereupon 
the jury was excused from the case and discharged. The Court then 


follows: 


announced to counsel that by the jury's answer to question No. 9 the 
Suit was barred by the statute of limitations. Court was then adjourned. 





6 


Shortly thereafter, appellee's counsel went to the juror’s 
lounge in the Court House and spoke to one of the jurors. After 
assuring her that the case was all over and she could talk to anyone 
she wished to, appellee's counsel informed the juror that the "No”™ 
answer to Interrogatory No. 9 meant that Mr. Didiwick had waited 
too long to bring his suit, and inquired of her whether the jury meant 
to make that finding, the juror answered that if "No" meant that 
Didiwick had waited too long, that was not the intent of the jurors; 
that the jurors "intended Mr. Didiwick should recover on his claim. '{J. A. 90) 


The following morning, one of the other jurors was informed 
by the Deputy U.S. Marshal who had been assigned to the court room 
during the trial, that the effect of the jury's answer to Interrogatory 
No. 9 was to preclude appellee from recovering. This juror passed 
the information along to two other members of the jury and the three 
of them then passed it along to the foreman of the jury and he, together 
with four or five members of the jury, decided that the foreman should 
speak to the Court about the matter to see if they could do anything 
about it. The foreman went to the Judge's chambers and the Judge 
recommended that a statement be prepared explaining the situation, 
to be signed by ali members of the jury and presented to the Judge in 
Court.(J.A. 65) 


While the suggested statement was being prepared and signed, 
and before it was presented to the Court, counsel for appellee visited 
the jurors’ lounge,’ read the document that the jurors were preparing 
to present to the Court, discussed the verdict with them, and obtained 


the Signature of each juror to an affidavit, prepared by him, repudi- 


ating the answer of the jury of the previous day to Interrogatory No. 
9. (J.A. 74, 76, 86, 93) 
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After the statement of the jurors was completed and signed by 
all of the members of the jury, the foreman presented it to the Judge, 
and the Court summoned all counsel and jurors to the court room. 
There, over objections of counsel for appellant, the statement was 
made a part of the record (Court Exhibit No. 1), and each juror was 
sworn and permitted to testify in substance that he did not understand 
that the effect of the answer, "No" to Interrogatory No. 9 was to bar 
appellee from recovery; that the jury intended appellee to recover and 
therefore, in order to effectuate this intention, the answer to Interro- 
gatory No. 9 should have been "Yes".(J. A. 67-106) Thereafter, upon 
consideration of the statement of the jury, the testimony of the jurors 
and the affidavit of the jurors that had been prepared, obtained and 
submitted by counsel for appellee, and over the objection of appellant's 
counsel, the Court directed that the answer to Interrogatory No. 9 be 
changed to "Yes" and entered judgment upon the amended verdict for 
appellee. : 


The evidence upon which the special verdict and judgment rests 
as adduced at the trial is as follows: : 

During June, 1951, and prior thereto, appellee and his wife, 
were the owners of premises 1329 West Virginia Avenue, Northeast, 
in the District of Columbia. Sometime prior to June 21, 1951, appellee 
authorized appellant, a licensed real estate broker, to sell the property 
for the sum of $14, 500.00, all cash. Appellant testified that, at the 
time the authorization was given, appellee agreed to pay the normal 
broker's commission of five per cent. Appellee testified that he never 
stated nor agreed to the payment of any commission to appellant; that 
at the time appellant sought and obtained the listing to sell the property, 
he informed appellee that he was seeking property as a favor for his 


friend, Johnson, and that he understood he was working for J ohnson. 
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He also testified that he was working for Johnson. He also testified 
that he did not hire appellant to work for him; that he informed appel- 
lant at the time of the listing that he wanted cash because he was sell- 
ing the house in order to obtain money to complete the purchase of 
his new house in Laurel, Maryland. 


The Johnsons testified that appellant, together with appellee, 
showed them the property on June 20 and 21, 1951, and appellant in- 
formed them that he could get it for them for $14, 500.00; that after the 
inspection of June 21, 1951, the Johnsons accompanied appellee to his 
home where a proposed contract was prepared in which the Johnsons 
signed an offer to purchase the property for the sum of $14, 500. 00, 
with $2, 500.00 down, a first trust of $8,000.00, and the seller to take 
back a second trust for $4, 000.00; that contemporaneously with the 
Signing of the offer, they gave appellant a deposit in the amount of 
$500.00 which was to be credited to the down payment of $2, 500.00. 


Appellee testified that appellant never presented to him the 
Johnson offer to purchase on terms; that the only offer appellant ever 
presented to him was an offer to purchase the property for $12, 250. 00, 
all cash. There was introduced into evidence a paper writing (Plain- 
tiffs’ Exhibit No. 1) bearing date of June 21, 1951, between Cornelia 
S. Whitney, as purchaser, and appellee and his wife as sellers, for 
the purchase and sale of the property for $12, 250.00, all cash. This 
paper writing was identified by appellee and he testified that it was the 
offer presented to him by appellant which, when signed by appellee and 
his wife, became the contract. 


The name and signature of Cornelia S. Whitney, as purchaser, 
was on the offer at the time it was presented to appellee and signed by 
him. Didiwick never showed the property to Whitney and he never saw 


Whitney at anytime prior to the date of the settlement under the contract. 


a 


a 


\ > 
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This offer and contract designated appellant as agent of pur- 
chaser and carried therein a provision for payment of a commission 


by the purchaser to appellant "as agreed”. 7 


| 
In his main examination appellee repeatedly testified that at the 


time appellant presented the offer to him there was no discussion 
between him and appellant. However, several days later, on re- 
buttal, appellee testified that appellant stated when he presented the 
offer that the $12, 250.00 was all that the Johnsons could raise. 


Appellant testified that the offer of the Johnsons to appellee 
was made prior to June 21, 1951; that he presented that offer to 
appellee who rejected same because it was not for all cash, and that 
appellee thereupon told appellant he needed money to complete the 
transaction involving his new home, and that if appellant could get 
$12, 250.00, all cash, he would accept it, but appellant would have 
to get his commission elsewhere. Appellant testified further that 
after appellee rejected the Johnson offer he contacted Barney Oo. 
Weitz who agreed to purchase the property for $12, 250. 00, all cash, 
and resell it to the Johnsons for the $14, 500.00 as specified in the 
Johnson offer to Didiwick. He testified that he informed the Johnsons 
that he was arranging with an associate to get the property for them 
under the terms of their offer to Didiwick; that he thereafter obtained 
the offer of Cornelia S. Whitney, who was acting as straw for Weitz, 
and presented it to appellee, who accepted same. (Plaintiffs’ Exhibit 
No. 1). Subsequent thereto a contract was entered into between Whitney 
and the Johnsons providing for the sale of the property by Whitney to 
the Johnsons under the identical terms of their offer to appellee. This 
contract, bearing date of June 23, 1951, was introduced into evidence. 
(Plaintiffs' Exhibit No. 3,) (J.A. 31) |. This contract also pro- 
vided that the ‘sekter , ‘Whitney ;. would pay appellant a commission of 
$400.00. ! 
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Settlement under these contracts was made at Realty Title 
Insurance Company, July 18, 1951. Appellee testified that he saw 
Porter, Whitney, and the Johnsons there at settlement. Appellees 
deeded the property to Whitney,and Whitney, in turn, deeded the same 
property to the Johnsons. These deeds were placed on record in the 
Office of the Recorder of Deeds for the District of Columbia on July 
24, 1951. The deeds were introduced into evidence. Affixed to the 
deed from appellees to Whitney were revenue stamps in the amount 
of $13.95 based upon a consideration of $12, 250.00,and to the deed 
from Whitney to the Johnsons were affixed revenue stamps in the 
amount of $15.95, based upon a consideration of $14, 500. 00. 


Within a few days after he had deeded the property to Whitney : 
appellee went to the property to inquire as to when he might receive 
his money from the sale. The Johnsons were then living in the house 
and appellee spoke to them concerning these matters. 


Appellee testified that he did not learn that the Johnsons had 
offered to purchase the property from him for $14, 500. 00 on the 
terms upon whichthey purchasedfrom Whitney until August, 1954, 
when Johnson and his attorney visited appellee's home and informed 
him of that fact. Thereafter he joined with the Johnsons in bringing 
this suit against appellant alleging that he was defrauded in the trans- 
action. 


The trial court in its charge to the jury gave an instruction 
relative to Question 1 of the special verdict as follows: 


"I do not know of any substantial conflict in the 
evidence on that. It is true that Didiwick said on the 
stand he did not hire Porter, but it was very plain 
from what he said that he did ask him to sell his house; 
when Porter came there Didiwick told him that he did 
want to sell his house and he gave Porter the right to go 
out and find a purchaser, and he named a price at first 
of $14,500, cash. Later when Porter came back to him 
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he named a lower price of $12, 250, but he still gave to 
Porter the listing of that house, Porter being a broker. 


"Whether he hired him is not material. Porter. 
could act as Didiwick's agent without being hired; that: 
is, he could act as his agent for the purpose of procur- 
ing a purchaser for the house which Didiwick had listed 
with him for sale; so I do not think you will have any | 
trouble in answering the first question." (J. A. 59) 





Relative to Question 2 of the special verdict the trial court 


instructed the jury as follows: | 
| 
"On the other hand, it is the law that if a property 
owner lists his property with a real estate broker, fora 
certain price and the real estate broker, in trying to sell 
that property, gets a proposition from a prospective | 
purchaser which is for a larger sum of money, but on 
different terms, it is the duty of that real estate broker 
to tell the property owner that he has this proposition 
so as to give him the opportunity, if he wishes, to change 
his mind about demanding all cash and to take the higher 
figure on terms. So it was the duty of Mr. Porter, under 
the circumstances here, when he got that proposition from 
Johnsons to communicate it to Didiwick."" (J. A. 57) : 
The trial court also instructed the jury as follows: | 
"Then if you further believe that Didiwick believed 
the false statement, or, in the case of the concealment, 
if you believe that Didiwick was influenced by the con- 
cealment to act and to sell his property for less than he 
could have gotten for it had he been told the truth, and 
was damaged by that, then it is your duty to answer the 
questions that the Court is going to ask you favorably to 
Didiwick so that he can recover. If you believe Porter 
then it is your duty to answer these questions favorably 
to Porter so that Didiwick will not be able to recover." 
(J. A. 58) | 
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The original answer of the jury to Interrogatory No. 9 established 
the statute of limitations as a bar to the action. The changing of the 
answer removed that bar and resulted in a verdict favorable to appellee. 
Thereafter, appellant filed motions for judgment, N.O.V. and for a new 
trial. The Court denied these motions and on March 29, 1957, ordered 
the amendment of the special verdict and the entry of judgment on the 
amended verdict. Appellant appeals from that judgment. 


STATUTE INVOLVED 
12 D. C. Code 201 Limitation of Actions 


No action shall be brought for the recovery of lands, 
tenements, or hereditaments after fifteen years from the 
time the right to maintain such action shall have accrued; 
nor on any executor's or administrator's bond after five 
years from the time of the right of action accrued thereon; 
nor on any other bond or single bill, covenant, or other 
instrument under seal after twelve years after the accruing 
of the cause of action thereon; nor upon any simple con- 
tract, express or implied, or for the recovery of damages 
for any injury to real or personal property, or for the re- 
covery of personal property or damages for its unlawful 
detention after three years from the time when the right 
to maintain any such action shall have accrued; 

and no action the limitation of which is not 
otherwise specially prescribed in this section shall be 
brought after three years from the time when the right 
to maintain such action shall have accrued; 


STATEMENT OF POINTS 


The Court below erred in the following respects: 

{1) In refusing to direct a verdict for appellant on the ground 
that the evidence was legally insufficient to warrant a special finding 
that an agency relationship existed between appellant and appellee. 

(2) In refusing to direct a verdict on the ground that the evidence 
was legally insufficient to warrant a special finding that appellant had 
made a false statement to appellee, or a special finding that appellant 
had concealed from appellee a fact which he was under a duty to dis- 
close. 
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(3) In refusing to direct a verdict for appellant as to com- 
pensatory damages on the ground that the evidence was legally in- 
sufficient to warrant a special finding of compensatory damages. 

(4) In refusing to direct a verdict for appellant on the ground 
that, as a matter of law, the cause of action was barred by the statute 
of limitations. | 

(5) In amending the answer to question No. 9 of the special 
verdict. : 

(6) In admitting the affidavits and testimony of the foriaer jurors 
in the proceedings had for the amendment of the special verdict. 

(7) In instructing the jury that appellee's admission that he did 
not hire appellant was not material to the issue of agency, and that, 
inasmuch as appellant had listed his property with defendant, it should 
have little trouble in determining whether an agency relationship exist- 
ed between appellant and appellee. | 

(8) In instructing the jury to the effect that since appellee had 
listed his property with appellant for $14, 500 cash, the appellant was 
under a duty to communicate to appellee the $14, 500 term offer re- 
ceived from Johnson. | 

(9) In instructing the jury that, if it believed that appellant made 
the false statement or concealed Johnson's offer and that plaintiff relied 
thereon to his damage, it was its duty to answer the question to be ask- 
ed favorably to the appellee so that he could recover; but that, if it 
believed appellant, it was its duty to answer those questions favorable 
to appellant so that appellee would not be able to recover. i 

(10) In instructing the jury upon the legal effect of their answer 
to question No. 9 of the special verdict. : 
(11) In denying appellant's motion for judgment N. O. v. 
(12) In denying appellant's motion for new trial. | 

(13) In entering the order of March 29, 1957 es | question 
No. 9 of the special verdict to read "Yes". 


(14) In entering the judgment on special verdict of March 29, 1957. 
| 
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SUMMARY OF ARGUMENT 


The theory of appellee's case was that he had been induced by a 
false statement, or the concealment of an offer by appellant, a real 
estate broker whom appellee had given consent to sell his house, to 
sell his house at a price less than he could have obtained if it were 
not for appeliant's fraud. Appellant denied the fraud and pleaded the 
statute of limitations. Inasmuch as appellee delayed for more than 
three years, the statutory period, before bringing his action and inas- 
much as appellee failed to show any excuse for this delay, he was 
barred by the statute of limitations. On the merits, the evidence was 
legally insufficient to support a special finding that appellant was 
appellee’s agent; that appellant either made a false statement, or 
failed to disclose a material fact which he was under a duty to dis- 
close. The evidence was also legally insufficient to support a finding 
of compensatory damages. In instructing the jury, the trial court 
improperly withdrew from their consideration facts which they should 
have considered since the case was submitted to them and improperly 
directed finding as to certain specific facts. Moreover the trial court 
erroneously instructed the jury as to the legal effect of its answers to 
the questions contained in the special verdict. 


Although the jury originally rendered a special verdict favorable 
to the appellee, the court amended this special verdict upon motion of 
the appellee supported solely by the affidavit and testimony of the jury, 
which had been discharged and separated overnight, to the effect that 
they had either misunderstood one of the questions or had had the wrong 
impression as to the effect of their answer to that question. It was 


error for the court to so amend the special verdict. 
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ARGUMENT 


I 
The Evidence Was Legally Insufficient To 
Warrant the Special Finding That Appellant | 
Was Appellee's Agent | 


The theory of appellee's case was that an agency relationship 
existed between him and appellant out of which arose a duty on appel- 
lant to disclose to him the offer received by appellant from J ohnson - 
an agency relationship, imposing conditions of trust and confidence, 
and creating a right in appellee, as principal, to rely upon the truth 
of representations made by appellant, as agent. The keystone to this 
theory is the existence of the agency relationship. While the jury 
specially found that it did exist, we believe that it can fairly be de- 
monstrated that the evidence was legally insufficient to warrant such 
a finding. ! 


Appellant testified that he initially obtained from appellee a 
| 


written "listing" (J.A. 36). In this connection, we believe 
that this Court is at liberty to notice that the then existing laws of the 
District of Columbia (Title 45 Section 1408 of the District of Columbia 
Code, 1951 ed.) imposed a duty upon all real estate brokers to obtain 
the written consent of the property owner or his authorized agent 
before offering his property for sale. | 

Appellee testified that when appellant first approached him, he 
informed appellee that he was working for Johnson (R. 426) 
and that he gave appellant a written permit to offer the property to 
Johnson for $14, 500.00 cash. Appellee further testified that he did 
not hire appellant to represent him (J.A. 21) ; that he never 
regarded appellant as his representative (R. 426 ) ; never 
agreed to pay appellant for any services (J.A. 22 ) and never at 
any time considered paying him. (R. 426-7) | 
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It is a fundamental principle that the relationship of agency 
rests on a contract and, accordingly, must possess all the legal 
elements of a contract. Esmond Mills et al. v. Commissioner of 
Internal Revenue, 132 F 2d 753 (ist Cir. 1943); Cunningham v. Irwin, 
182 Mich. 629, 148 N..W. 786 (1914). One cannot constitute himself 
the agent of another without the consent of the other, Nuguist v. 
Bauscher, 71 Idaho 89, 227 P 2d 83 (1951); Naify v. Pacific Indemnity 
Co., 11 Col 2d 5, 76 P 2d 663 (1938), for no agency relation can arise 
Without a meeting of the minds and without the alleged principal know- 
ing or understanding that the alleged agent is acting on his behalf. 
Windsor v. International Life Ins. Co., 325 Mo. 772, 29S. W. 2d 
1112 (1930). And where the general intention to create an agency does 
not appear, the relation will not be created, although there exists 
some elements of agency. De Shields v. Insurance Co. of North 
America, 1258S. Car. 457, 118 S.E. 817 (1923). 


Appellee did not create an agency merely by giving the price at 
which he would sell to appellant's friend and giving his written consent 
that appellant might offer the property to Johnson. Yurgelin v. Emery, 
282 Mass. 456, 185 N. E. 33 (1933). The fact that appellant told appel- 
lee at the outset that he was working for a friend named Johnson is a 
circumstance antithetical to the idea of agency. Goetz v. Berman, 31 
Del. 41, 111 A 235 (1920). And where appellee has testified that he 
did not hire appellant, that he regarded him as working not for him but 
for a prospective purchaser, and that he neither agreed nor offered to 
pay him a commission, there could be no valid finding of agency. 
Dickinson v. Hanley, 193 Mich. 585, 160 N. W. 389 (1916); cf. 

Urciolo v. O'Connor, 80 U.S. App. D.C. 112, 149 F 2d 386 (1945). 


A common sense appraisal of the testimony shows that appellant 


approached appellee with the avowed purpose of endeavoring to obtain 


appeliee's property for afriend, Johnson. Appellee's response was to 
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indicate that he would sell for $14, 500 all cash, and to give appellant 
his written consent to offer the property at this price. Johnson in- 
formed appellant that he would purchase for $14, 500 but upon certain 
terms other than all cash. So appellant got a middle man to purchase 
from appellee and resell to Johnson on the precise terms he|had re- 
quested. This evidence is susceptible of but one reasonable construc- 
tion, that appellant was trying to buy for Johnson; not to sell for 
appellee. Clearly, it does not sustain a finding that appellant was the 
agent of appellee in finding a purchaser of his real property. Solberg v. 
Grodnick, 163 Minn. 408, 204 N. W. 465 (1925). | 
While it would seem that the above circumstances alone would 
render the finding of agency untenable, there is present here one 
additional factor which, we feel, should conclude the issue. | There 
was introduced into evidence the fact that the contract of sale between 
appellee and the middle man, agreed to pay appellant, his agent, an 
agreed commission. Under the decision of this Court, this provision 
clearly establishes that appellant was not appellee's agent for the sale 
of his property. Brill v. Mushinsky, 90 U.S. App. D.C. 132, 194 F 2d 
158 (1952); Wittlin v. Giacolone, 84 U.S. App. D.C. 140, 171 F 2d 147 
(1948). 3 
Il 
The Evidence was Legally Insufficient To 
Warrant The Special Finding That Appel- 
lant Made a False Representation of Fact | 
to Appellee | 
On the third day of the trial, while being interrogated on his 
rebuttal, appellee testified that, at the time appellant presented him 
the written offer from Whitney to purchase for $12, 250, appellant told 
him that "it was the best the Johnsons could pay". (J.A. 54) 


This alleged statement is relied upon as the false representation which 


serves as the gravamen of this action. Appellant denied haying made 
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IV 
The Evidence Was Legally Insufficient 
to Warrant a Finding of Compensatory 
Damages 


The theory of appellee's case as it related to the issue of 


compensatory damages was that by reason of appellant's wrongdoing, 
appellee sold his property for $12, 250 when he could have sold it for 
$14,500. Thus, he contended, he was damaged to the extent of the 
differential - or in the amount of $2,250. However, the record dis- 
closes that, if the $14, 500 offer had been accepted by appellee and a 
sale consummated thereunder, appellee would have received a $2, 500 
cash down payment, the proceeds of an $8, 000 first trust loan, anda 
deferred purchase money note for $4, 000 (J.A. 37, 39) . He would, 
thus, have received $10, 500 in money and a note for the $4, 000 balance. 


But that term offer, which Didiwick testified was never com- 
municated to him, also provided for a $725 commission to be paid by 
appellee (J.A. 39). This would have reduced his cash receipt 
on the term sale to $9, 775 - $2, 475 less in cash than he received from 
the sale he did make. Thus, in order for damage to have been sus- 
tained, the fair market value of the deferred purchase money note 
which he would have had to take back, must have exceeded $2, 475. 

But there was no evidence whatsoever bearing upon the fair market 
value of that note’ Any value which the jury placed upon it could only 
be the product of sheer speculation. That it did so speculate is graphi- 
cally apparent from the fact that the jury, in awarding compensatory 
damages of $2, 075, necessarily must have assessed a value of $4, 550 
to the note - an amount which is $550 in excess of its face value. 


It is an elementary principle of the law of damages that the trier 
of facts will not be permitted to speculate as to the fact of damage. 
Without evidence of the value of the note, the jury could not have deter- 
mined whether appellee was damaged at all, except by conjecture and 
guesswork. This they should not have been permitted to do. The issue 
of compensatory damages should not have gone to the jury. 
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Vv 
The Court Erred When it Refused to 
Direct a Verdict for Appellant on the 
Ground that as a Matter of Law the 
Cause of Action was Barred by the 
Statute of Limitations 


The record requires a finding as a matter of law that Didiwick 
discovered, or by the use of ordinary care should have discovered the 
alleged misrepresentation or concealment in the four month period 
between June, 1951 and October 27, 1951. This is so because of the 
appellee's own evidence -- and also his lack of it. | 


The fraudulent misrepresentation and concealment relied upon 


by plaintiff Didiwick was made, according to Mr. Didiwick's own 
testimony, on or about June 22, 1951; this action upon that mis- 
representation was begun October 27, 1954 - three years and four 
months thereafter. Inasmuch as the three year limitation is applicable, 
it was incumbent upon plaintiffs to prove that the defendant kept the 
fraud concealed or that it was of such nature as to remain concealed, 
that they did not discover it nor discover any facts to put them on in- 
quiry, which, if followed with ordinary diligence, would have led to 

its discovery in the four month interval between June 22, 1951 and 
October 27, 1951. Lewis v. Denison, 2 App. D.C. 387 (1894). In 
this connection, means of knowledge is equivalent to knowledge itself; 
for knowledge of facts which should put a reasonable man upon inquiry 
invests the plaintiffs, as a matter of law, with full knowledge of every- 
thing that inquiry might have disclosed. Wood v. Carpenter, 101 U.S. 
135, 25 Led. 807 (1879); Sacramento Suburban Fruit Lands Co. Vv. 
Johnson, 36 Fed. 935 (9th Cir. 1929). | 


The plaintiffs had the burden of proving the absence of such facts 
and that due diligence would not have led to discovery of fraud beyond 
the period of limitations. District Florida Corp. v. Penney », etal., 

62 App. D.C. 268, 66 Fed. 794 (1933); Insurance Co. of North America 
v. Parr, 44 F 2d 573 (4th Cir. 1930) Annot. 118 ALR 1002, Not only 
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did plaintiffs fail to meet this burden; but their own evidence affirma- 
tively showed that, assuming there was in fact fraud, they could not 
have failed to discover it by the exercise of the most ordinary diligence. 
It is perhaps superfluous to say, but an individual may not blind himself 
to realities and still invoke the aid of the Court in avoiding the con- 
sequences of his refusal to attend to the obvious. 


Didiwick's evidence, given its full weight, showed that Porter, a 
stranger, came to him to get him to sell his house; that Porter told 
Didiwick that he wanted to buy it for his friend, Johnson; that Didiwick 
did not consider Porter to be his agent but to be that of Johnson; that 
Porter brought him only one offer; that this one offer was in writing 
and signed by one Cornelia S. Whitney, a stranger, as purchaser, and 
by Porter as agent for the purchaser; that he executed a deed to Whitney 
at the title company where he met her face to face, but turned over 
possession to Johnson and even visited him there after Johnson had 


moved in. 


Through all this, Didiwick remained mute and without curiosity. 
He made no inquiries as to who Whitney was; as to why Porter, who was 


purporting to be buying for Johnson, should bring him an offer bearing 
the name of a third person, Whitney; as to whether Porter was dealing 
on behalf of Johnson, as Didiwick had understood him to be dealing, or 
on behalf of Whitney as the written offer indicated; as to how it came 
about that Johnson should wind up with the house in spite of the fact 
that he had conveyed it to Whitney. 


Obviously Whitney was a so-called "middle-man", and it is 
common knowledge that such persons do not buy and Sell for the same 
price. A claim that Didiwick, under the circumstances as portrayed 
by his evidence, was not put on notice would be absurd. These facts 
would have excited inquiry on the part of any person taking the position 
of Didiwick that he had been wronged. E¥ena mostinsensitive and un- 
sophisticated person should reasonably have been moved to ask "What's 
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| 
going on?" "Who's this woman, Whitney?" "What's she got to do with 
this?” - and more specifically: "How much did she get for my house ?™, 


It would seem that it cannot be reasonably disputed that Didiwick, 
by the use of ordinary diligence, could have discovered the fraud if it 
had indeed been perpetrated. Porter made no attempt to insulate 
Didiwick from Johnsonor Whitney. Yet Didiwick made no inquiries 
of either although he talked to Johnson in person several times. He 
had at all times the means of discovering the truth by simply inquiring 
of Johnson as to the identity and role of Whitney. Didiwick made no 
attempt to explain why he did not inquire. He was charged with full 
knowledge of everything which Johnson could have disclosed to him, 
which amounts to all the material facts. Thus the running of the 
statutory period commenced before October 27, 1951. Wood Vv. 
Carpenter, 101 U.S. 135, 25 L ed. 807 (1879); County of Boone v. 
Burlington and Missouri River Railroad Co., 139 U.S. 641, 35 L ed. 
319 (1891); Foster v. Mansfield Goldwater & Lake Michigan R.R. Co., 
146 U.S. 88, 36 L ed. 899 (1892); Dalzell v. Lewis, 252 Pa. 283, 97 
Atl 407 (1916). | 





The evidence showed that settlement took place on July 18, 1951, 
and that six days later, on July 24, 1951, the deed from Didiwick to 
Whitney and that from Whitney to Porter were duly recorded among the 
official land records of the District of Columbia. These deeds were in- 
troduced into evidence, and the former was shown to bear tax stamps 
in the amount of $13.75 and the latter to bear such stamps in the: amount 
of $15.95. Thus, the price differential and, by means of simple cal- 





culation, the exact price at which Weitz bought, was easily discoverable 
from the public records. Thus, Didiwick must be held to have had 
constructive notice of any fraud and his action is thereby barred. Wood 


v. Carpenter, supra; County of Boone v. Burlington and Missouri River 
R. R. Co., supra; District-Florida Corporation v. Penney, supra; 


| 
' 
| 





! 
| 
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It was the intent and purpose of the jury as can 

be seen by the answers previously given to the preceding 

questions and the awarding of damages, that the verdict 

be in favor of the plaintiff on all questions." [Emphasis 

supplie ‘ 

It is suggested to this Court that orderly procedure governing 
the trial of cases in the Federal Courts should not be So easily 
thwarted. 

To answer questions in favor of the plaintiff or the defendant 
was neither the function or perogative of the jury. The full perver- 
seness of the *Amended” special verdict is clearly demonstrated when 
we look in vain for evidence excusing the plaintiff from discovery of 
his claimed fraud. Rather than excusing Didiwick, the circumstances 
surrounding the sale of his house, and its ultimate acquisition by 
Johnson was the best possible evidence or notice to him. 


The triai court's evaluation of the instant situation as the 
"correction of a clerical error" is negated rather than supported by 
the evidence. There was no claim of inadvertant reporting or the in- 
sertion of an answer not agreed upon. 


No contention has been made, and indeed none could seriously 
be tendered, that the jury did not intend to write "No" as answer to 
question 9. It is not contended that the foreman had been instructed to 
write "Yes" but, through mistake, did in fact write "No". The testi- 
mony of the jurors was not to the effect that they did not assent to "No", 
but that they had intended that Didiwick should recover, and that "No" 


was the "wrong" answer because it did not bring about that consequence. 
In other words, they misunderstood the effect and meaning of a "No" 


answer. 


What has been done here in amending the special verdict is not 
the correction of an error of a clerical nature. Cf, West Virginia Oil & 
Gas Co., Inc. v. George F. Breece Lumber Co., 213 F 2d 702 (5th 
Cir. 1954); Hiawassee Lumber Co. v. United States 64 F 2d 417 (4th 
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Cir. 1933). Here the statements of the jurors as to their intentions 
and misunderstandings has been resorted to for the purpose of altering 
the answer to which they did in fact assent. Itis universally the law 
that the verdict as uttered cannot be affected by the circumstance that 
the jurors were led to their verdict by an erroneous belief or that they 
misunderstood the meaning and effect of that verdict. Their affidavits 
and testimony to that effect are incompetent. McDonald v. Pless, 238 
U.S. 264 59 L Ed 1300; Bateman v. Donavan, 131 F 2d 759 (9th Cir. 
1943); Department of Water and Power v. Anderson, 95 F 2d 577 (9th 
Cir. 1938); Reiff v. Interstate B. M. Acc. Assn., 127 Ark. 254, 192 
S.W. 216 (1917); Smith v. Eames, 4 Ill. 76 (1841); State v. Burwell, 
34 Kan. 312, 8 Pac. 470 (1885); Caldwell v. Spears & Son, 186 Ky. 64, 
216 S,W. 83 (1919); Hamblin v. State, 81 Neb. 148, 115 N. W. 850 
(1908); Tyler v. Stevens, 4.N.H. 116 (1827); Jones v. Parker, 97 N.C. 
33, 2S. E. 370 (1887); State v. Forrester, 14.N.D. 335, 103 N.W. 625 
(1905); Skaggs v. Gypsy Oil Co., 169 Okl. 209, 36 P. 2d 865 (1934); 
McPeek v. Shafer, 120 Pa. Super 425, 183 Atl. 80 (1936); People v. 
Flynn, 7 Utah 378, 26 Pac. 1114 (1891); State v. Rosenberg, 84 Utah 
402, 35 P. 2d 1004 (1934); Marcy v. Parker, 78 Vt. 73, 62 Atl. 19 
(1905); Reynolds v. Tompkins, 23 W. Va. 229 (1883); Schultz v. Catlin, 
78 Wis. 611, 47 N.W. 946 (1891). See also Williams v. State, 102 A2 
714 (CA Md), in which J. Sobeloff treats history and development of 


this principle. 


This principle of law is an especially salutary one when applied 


to the case of special verdicts, the purpose of which is to compel the 
jury to return only the naked facts and to escape the results of sym- 
pathy, and the like. That this is dramatically pertinent to the instant 
case is demonstrated by the fact that the jurors consistently testified 
not that they had not assented to "No", but that they did not intend (as 
one juror put it) to "let Porter go free" or that Didiwick "doesn't get 
any money.” One juror, Brightwell, testified that she didn't know 
what the affidavit says, but that the answer was wrong since its effect 
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was that Didiwick should not recover. Another juror, Hanes worth, 
testified that the jury foreman gave him the affidavit and told him to 
sign it. To Hanesworth it meant that the answer was wrong because it 
meant that Didiwick couldn't get any money. He stated his opinion that 
Didiwick brought his suit as soon as he found out about the fraud. 


These vague statements cannot themselves be relied upon as a 
determinant of what facts were found. They reflect only the result the 
jurors intended. But again it must be emphasized that jurors, in 
reaching a special verdict, should not be concerned with results. The 
legal consequences of their findings are purposely withdrawn from their 
consideration. Special verdicts cannot be affected by such statements. 


Olsen v. Williams, 270 Wis. 57,70 N.W. 2d 10 (1955), and Bauer 
v. Kummer, 70 N. W. 2d 273 (Minn.1955), present situations identi- 
cal with the instant’ case where jurors attempted to amend their verdict 
by changing the answers to special interrogatories so that the ultimate 


effect on the parties was altered. In Olsen the jury contended that they 


did not understand the question relating to the acquiescence of the plain- 
tiff to defendant’s operation of an automobile in which he was injured, 
and sought to change their original answer. The attempt was rejected 
by the court which stated that, in answering questions of special ver- 
dict, the jury's duty is to find facts according to evidence, without any 
regard to outcome of trial, and juror's may not repudiate that finding 

if they had had opportunity to learn from others the legal consequences 
of their verdict. Thedorf v. Lipsey, 237 F 2d 190 (7th Cir. 1956), 

cites the above case with approval. 


And in Bauer v. Kummer, Supra., the jury sought to change the 
answer to a question relating to proximate cause so that a plaintiff 
could recover, because, they stated, that they intended that he collect 
the damages they awarded. In rejecting this effort, the court used 
language peculiarly apropos to the instant case when it stated: 
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"A sound public policy demands that a verdict be. 
protected not only from clerical eror in its recordation, 
but also from attacks whereby it is sought to vacate, | 
change, or explain the actual verdict on grounds which| 
inhere in the jury room deliberations which led to its | 
rendition. A distinct line must at all times be drawn | 
between an impeachment of the written record of the | 
verdict and an attempted impeachment of the verdict 
itself. Untold mischief would result if the latter were. 
ever permitted. Great caution must therefore be exer- 
cised in granting relief for clerical error lest it become 
a shield behind which to conceal an attack upon the ver- 
dict itself." | 

vil | 
The Court, in Instructing the Jury Relative | 
to Question No. 1 of the Special Verdict, 
Improperly Withdrew From the Jury's 
Consideration Evidence Material to the 
Issue Involved and, in Effect directed a 
Finding in Favor of Appellees 


In instructing the jury with respect to question No. 1 of the 
special verdict posing the issue of whether the appellant was appellee's 
agent, the trial court instructed as follows: | 


| 
."I do not know of any substantial conflict in the | 
evidence on that. It is true that Didiwick said on the | 
stand he did not hire Porter, but it was very plain 
from what he said that he did ask him to sell his 
house; when Porter came there Didiwick told him 
that he did want to sell his house and he gave Porter | 
the right to go out and find a purchaser, and he named 
a price at first of $14,500, cash. Later when Porter | 
came back to him he named a lower price of $12, 250, : 
but he still gave to Porter the listing of that house, 
Porter being a broker. 





"Whether he hired him is not material. Porter 
could act as Didiwick's agent without being hired, that 
is, he could act as his agent for the purpose of procur- 
ing a purchaser for the house which Didiwick had listed 
with him for sale; so I do not think you will have any | 
trouble in answering the first question." (J. A. 58-9) | 
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As has been demonstrated hereinbefore there were several un- 
disputed evidentiary facts which bore upon the issue of agency. While 
the trial court should have directed a verdict for appellant on this 
issue, Since it refused to do so and did submit it to the jury, it was 
error for the Court in summarizing this aspect of the evidence, to 
Single out the one fact favoring appellee and omit the facts favoring 


appellant. 


The mere listing of property with a broker does not, asa 


matter of law, create an agency. Yurgelin v. Emery, supra. The 


existence of the agency is to be determined from the facts and cir- 
cumstances probative of the intention of the parties. De Shields v. 
Insurance Co. of North America, 1258S. Car. 457, 118 S.E. 817 
(1923). In omitting the several evidentiary facts except the only one 
which was favorable to appellee and undisputed, the Court in effect 
directed the inevitable answer that appellant was the agent of appellee. 
This was prejudicial error and affords ground for a new trial. 
McClothan v. Pennsylvania R. Co., 170 F 2d 121 (3rd Cir. 1948). 


Vill 
The Court, in Instructing the Jury Relative 


to Question No. 2 of the Special Verdict, Im- 
properly Withdrew from the Jury's Considera- 
tion Evidence Material to the Issue Involved 
and, in Effect, Directed a Finding in Favor of 
Appellees 


In instructing the jury regarding question No. 1 of the special 
verdict posing the issue of whether appellant concealed a fact which 
he was under a duty to disclose, the trial court instructed as follows: 


"On the other hand, it is the law that if a property 
owner lists his property with a real estate broker for a 
certain price and the real estate broker, in trying to sell 
that property, gets a proposition from a prospective pur- 
chaser which is for a larger sum of money, but on differ- 
ent terms, it is the duty of that real estate broker to tell 
the property owner that he has this proposition so as to 
give him the opportunity, if he wishes, to change his mind 
about demanding all cash and to take the higher figure on 
terms. So it was the duty of Mr. Porter, under the 
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circumstances here, when he got that proposition from 
Johnson to communicate it to Didiwick." |Emphasis | 
ours 


By the above quoted instruction the trial court literally in- 
| 


structed the jury that appellant was under a duty to communicate 

Johnson's offer to appellee. But it is hardly arguable that no such 

duty existed if appellant was not appellee's agent. The court thus, 

in effect, assumes the existence of the fact of agency, a fact which, 

as we contend, could not legally have been found. Even under a view 

of the evidence contrary to our position, the fact of agency could not, 

in any wise, have been considered as conceded or established by un- 

contradicted proof. Thus it was error for the trial court to assume, 

that the fact of agency did exist. Knickerbocker Life Ins. Co. v. Foley, 

105 U.S. 350, 26 L. Ed. 1055 (1881); Bank of Leavenworth v. Hunt, 

78 U.S. 381, 20 L, Ed. 190 (1870); Baxter v. Philadelphia & RR. Co., 

264 Pa. 467, 107 Atl. 881 (1919); Wren v. Seattle, 100 Wash. 67, 170 

Pac. 342 (1918). This error was prejudicial and affords a' ground for 

a new trial. | 

ix | 

The Court, in his General Instruction on _ 

Fraud, in Effect, Erroneously Directed a | 

Verdict for Appellee | 
In instructing the jury generally on the elements of and cause of 

action for fraud, the trial court instructed as follows: | 


Then if you further believe that Didiwick 
believed the false statement, or, in the case of the 
concealment, if you believe that Didiwick was influenced 
by the concealment to act and to sell his property for 
less than he could have gotten for it had he been told the 
truth, and was damaged by that, then it is your! duty to 
answer the questions that the Court is going to ask you 
favorably to Didiwick so that he can recover. If you 
believe Porter then it is your duty to answer these 
questions favorably to Porter 60 that Didiwick ii not 
be able to recover 
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This court, in this portion of its charge, instructs the jury to 


answer ali the questions of the special verdict in a manner favorable 


to appellee's recovery if they find that appellee relied upon a false 
statement or concealment to his damage. Thus, the Court, in effect, 
gave an instruction directing a verdict for appellee as to other material 
facts, if the jury should find that certain specified facts were estab- 
lished. This is obviously erroneous, for even if these specified facts 
were established, they are in no wise dispositive of question No. 9 
which relates to the statute of limitations. Too, even if the fact of 
reliance upon concealment is found to be established, it has no in- 
fluence upon So much of question 2 as asks whether appellant was 
under a duty to disclose. Appellant was not entitled to favorable 
answers to questions Nos. 1 and 9, and the second part of question No. 
2 simply because the facts which the court specified in this instruction 
may have been established. 


This general instruction could not be cured by whatever specific 
instructions the Court may have given inconsistent therewith, because 
it is impossible to ascertain which instruction the jury followed. 


x 
It was Improper for the Court to Inform 
the Jury of the Legal Effect of the Possible 
Answers to Questions No. 9 


In charging the jury on Question No. 9, the trial court instruc- 
ted as follows: 


"*****EXTt is provided by statute that a claim of this 
_kind is barred within a certain number of years. That means 
.». 7. that if the person who thinks he is being wronged by fraudulent 

acts just goes along and does nothing about it and permits the 

statutory period of time to elapse before he ever brings his 

Suit, he cannot recover anything; but that is subject to this 

qualification, if it is a matter of fraud and if the plaintiff 

had no inkling that any fraud was being perpetrated on him, 

if there were no circumstances which ought to lead an ordi- 

narily careful and prudent and reasonable person to make 

some investigation, then the person that commits the fraud 

cannot take advantage of the statute of limitations; and so the 
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question arises here if you decide that there was fraud 
you should decide this further question: Were there cir- 
cumstances in connection with this transaction which | 
would have put a reasonable man on notice that there was 


something irregular about it and which would have caused 
that reasonable man to go ahead and make some inquiries? 


We know that if he had made those inquiries there 
were sources to which he could have gone and could have 
discovered the truth at that time. Therefore, if there'Were in 
the circumstances something which a reasonable person 
would have seen at the time and would have questioned’ at 
the time, then if he just neglects to go ahead and make 
any inquiries, or try to find out, then he is not entitled 
to recover anything now. ******** : 
****4***The reason four months are mentioned in there 
is that Mr. Didiwick waited for four months later than 
the statutory period of limitations before he brought this 
suit; so, if during that four months he could have dis-' 
covered by the use of ordinary care, such as a reasonable 
man would exercise, that there was a misrepresentation 
or concealment then even though he believed there was 
such a misrepresentation he cannot recover now. iad an 


The trial court, by this charge, expressly and by necessary 
implication informed the jury as to the effect of a "No" or "Yes" 
answer on the ultimate right of the appellee to recover. The pre- 
judicial effect of this instruction upon appellant has been already 
demonstrated above. That it was erroneous to so instruct is clear. 
Thedorf v. Lipsey, Supra; Bergstrom Paper Co. v. Continental Ins. 
Co. of City of New York, 75 F. Supp. 424, (D.C. Wis.) rev'd on other 
grounds, 174 F 2d 636 (7th Cir. 1949). | 


XI 
The Court Erred in Denying Appellants 
Motion for Judgment N. O. V. 





For the reasons argued hereinabove the evidence at the close of 
all the evidence was such that it should have been clear to the trial 
court that, if a special verdict favorable to appellee were rendered, 
appellant would be entitled to a new trial. Thus, the trial court should 
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have directed a special verdict favorable to appellant. Murray v. 
Towers, 99 U.S. App. D.C. 293, 239 F 2d 914 (1956); Wardman v. 
Washington Loan & Trust Co., 67 App. D.C. 184, 186, 90 F 2d 429, 
431 (1937). The trial court in accordance with Rule 50 F. R. Civ. P., 
should have entered a judgment in accordance with appellant's motion 


for a directed verdict. 
XII 


The Trial Court Erred in Denying Appel- 
lant’s Motion for New Trial 


It is appellant's position that the evidence was insufficient as a 


matter of law to support a special verdict favorable to appellee. Even 
if this view were not to be accepted, we believe it to be plain that the 
special verdict was against the clear weight of the evidence. For this 
reason alone, appellee would be entitled to a new trial. Aetna Casualty 
& Surety Co. v. Yeatts, 122 F 2d 350 (4th Cir. 1941). Moreover it 


would appear that there is a great likelihood that the trial court's 
erroneous instructions may have influenced the special verdict. Upon 
that ground, appellant was entitled to a new trial. United States v. 
Barnhart, 17 Fed 579 (C.C. Or. 1883). 


CONC LUSION 
WHEREFORE; it is respectfully submitted that for the reasons 
advanced hereinbefore, the judgment entered by the District Court in 
this case, should be reversed. 
WILLIAM B. BRYANT 
WILLIAM C. GARDNER 
JOSEPH C. WADDY 
Attorneys for Appellant 
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604 {Filed October 27, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


N. WILBERT JOHNSON, Sr. 
and 


HELEN S. JOHNSON 
1329 West Virginia Avenue, N. E. 
Washington, D. C. 


and 
JAMES T. DIDIWICK 
and 


CLARA D. DIDIWICK 
Laurel, Maryland 


Plaintiffs 





BARNEY O. WEITZ Civil Action No. 


t/a Weitz Realty Corporation 
1101 Vermont Avenue, N. W. 


and 


WILEY W. PORTER 
t/a Porter Real Estate Company 
1153 Oates Street, N.E. 


and 
CORNELIA S. WHITNEY 


c/o Weitz Realty Corporation 
1101 Vermont Avenue, N. W. 


and fresoc tales, INC, 
COLUMBIA CORPORATION- 
1115 15th Street, N. W. 
Washington, D. C. 


Defendants 





2 
COMPLAINT FOR DAMAGES 
(Fraud, Deceit, Breach of Trust) 

The plaintiffs, N. Wilbert Johnson, Sr., Helen S. Johnson, 
James T. Didiwick and Clara Didiwick, for their complaint say: 

The claims involved in this proceeding are for sums in excess of 
Three Thousand Dollars ($3, 000.00) and within the jurisdiction of this 
court. 

The plaintiffs join in this cause pursuant to Rule 20 of the Federal 
Rules of Civil Procedure by reason of the fact their rights to relief 
arose out of the same series of transactions or occurrances and ques- 
tions of law and fact common to all of them will arise in this action. 

605 Count I 

1. On or about June 1, 1951, the plaintiffs, James T. Didiwick 
and Clara D. Didiwick, were owners of premises 1329 West Virginia 
Avenue, N.E., in the District of Columbia. On or about the said date 
the defendant, Wiley W. Porter, A Real Estate Broker in the said Dis- 
trict, contacted the plaintiffs and obtained authorization to secure a 
purchaser for the said property of the plaintiffs. 

2. Onor about June 22, 1951, the said defendant presented to 
plaintiffs an offer to purchase the said property for the sum of Twelve 
Thousand Two Hundred Fifty Dollars ($12, 250.00) and represented to 
plaintiffs that said offer was the best one obtained for purchase of the 
Said property. 

Plaintiffs relying thereupon accepted the said offer; and on July 


18, 1951, settled upon the said contract giving their deed therefor and 


thereafter receiving the sum of Twelve Thousand Two Hundred Fifty 
Dollars ($12, 250.00). 

Plaintiffs have now learned that the alleged representation as to 
the best offer obtained was knowingly, and deliberately false and mis- 
leading, made with the intent that plaintiffs should rely thereupon; that 
plaintiffs did so rely to their detriment and damage as hereinafter 
alleged. 

That in truth and fact the defendant, Wiley W. Porter, and the 
defendant, Barney O. Weitz, acting in concert, had in fact secured from 





3 
the co-plaintiffs, N.W. Johnson, Sr., and Helen S. Johnson, a prior 
offer for the said property for the sum of Fourteen Thousand Five 
Hundred Dollars ($14, 500.00) but instead of submitting the said offer to 
plaintiffs, the co-defendants, Cornelia S. Whitney and Barney O. Weitz 
accepted the said offer as "Seller" and contracted to sell the said pro- 
perty to the co-plaintiffs, all prior to submitting the offer to banaue 
for $12, 250 as aforesaid. 

That the said Cornelia S. Whitney was at the time an émployee of 





the defendant, Barney O. Weitz, and was used as a tool, instrument or 
so called "Straw Party" in which capacity the said Cornelia S. Whitney 
knowingly and actively participated. | 

4. That plaintiffs have further learned that later, and on the same 
date that plaintiffs settled on their contract for $12, 250, a settlement 
was had upon the contract with co-plaintiffs for $14, 500, and that the 
said defendants secured from the co-plaintiffs in this transaction a 

606 second trust note in the sum of $4, 000.00 bearing interest at 6% 
per annum and secured by a deed of trust upon the said real estate. 

That in an effort to further conceal the true nature of this trans- 
action and identity of the parties, the defendant, Cornelia S. Whitney, 
caused, or endorsed and delivered the said note to the co-defendant, 
Columbi etd ie ; that the said Columbia Gevperditon ils : is largely 
owned and controlled by the defendant Barney O. Weitz, and that the 
said corporation is maintained and exists for the purpose of conceal- 
ment and so participated in the instant transaction. : 

9. Plaintiffs aver that they have been damaged by the aforesaid 
wrongful conduct of the said defendants in the sum of Two Thousand Two 
Hundred Fifty Dollars ($2, 250.00), plus interest at 6% per annum from 
July 18, 1951. | 

Count I | 

1. The plaintiffs, N. Wilber Johnson, Sr., and Helen S. Johnson, 
aver that on or about June, 1951, the defendant, Wiley W. Porter, con- 
tacted the plaintiffs regarding the purchase of premises 1329 West 


Virginia Avenue, N.E., in the District of Columbia; that the said defen- 


dant represented to plaintiffs that the owner was asking $14) 950 for the 
| 
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said property, but that the same could be purchased for the sum of 
$14, 500. 

2. That in reliance thereupon the plaintiffs made an offer to pur- 
chase the said property for the sum of $14, 500 and gave the said defendant 
their check of $500 as a deposit; and that in the said offer plaintiffs 
agreed and offered to pay $2, 500 cash at settlement, secure the highest 
first trust obtainable, and secure by a second deed of trust the balance 
of the purchase price. 

3. That on or about two days later the said defendant again con- 
tacted the plaintiffs and informed them that the owners were pressed for 
cash and wanted all of the offered selling price in cash and had rejected 
the plaintiffs’ offer. The said defendant informed the plaintiffs that he 
had, however, arranged with a former real estate associate to buy in the 
property as a favor for the plaintiffs and that the plaintiffs could still 
get the property at the price they had offered. 

The said defendant thereupon destroyed plaintiffs’ original offer 
and presented plaintiffs a new typed offer to purchase the property from 
the co-defendant Barney O. Weitz on the same terms and at the same 
price as the original offer. Plaintiffs executed this new offer and there- 
after received a copy thereof. 

4. On July 18, 1951, plaintiffs went for settlement upon the said 
contract. At the Title Company, the defendant, Wiley W. Porter, re- 

607 quested and received from the plaintiffs their copy of the contract. 
During the settlement the plaintiffs were asked to sign a new contract, 
this latter instrument bore the name of the defendant, Cornelia S. 
Whitney, as Seller. The plaintiffs settled under the latter contract which 
contained the same terms and conditions. Plaintiffs, inter alia, gave a 


second trust note of $4, 000 secured by a deed of trust upon the said 


property. 

Plaintiffs have now learned that the representations to the plain- 
tiffs by the defendant, Wiley W. Porter, that the co-plaintiffs were 
pressed for cash; that the co-plaintiffs wanted all of the offered selling 
price, $14,500, in cash; and that the co-plaintiffs had rejected plaintiffs' 
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offer of $14, 500 were knowingly, deliberately and wilfully false, made 
with the intent that plaintiffs should rely thereon and be mislead thereby; 
that the plaintiffs did rely thereon to their detriment all as hereinafter 


alleged. | 

Plaintiffs have further learned that the true facts are that the co- 
plaintiffs never asked the price of $14, 950 for the said property; that 
plaintiffs’ offer of $14, 500 was neither submitted to the co-plaintiffs nor 
. rejected by them; that the co-plaintiffs never represented to the defen- 
dants that they were pressed for cash; and that the co-plaintiffs never 
demanded or asked $14, 500, all cash, for the said property. The co- 
plaintiffs in fact asked $12,500, all cash, for the said property, but 
were agreeable to and did accept the sum of $12, 250, all cash, but the 
defendants wrongfully, fraudulently, deceitfully and knowingly failed and 
wilfully concealed such information from plaintiffs while making the false 
representations aforesaid. : 

Plaintiffs aver that they were ready, willing and able to pay the 
sum of $12, 250, all cash, and would have so done had the true facts 
been known to them, but were wrongfully and fraudulently induced to pay 
the higher sum of $14, 500 by the wrongful conduct of the defendants as 
aforesaid. | 

5. Plaintiffs aver that the defendants, after securing plaintiffs' 
offer of $14,500 and plaintiffs' deposit of $500, wrongfully and fraudu- 
lently presented an offer to co-plaintiffs for the sum of $12, 250, which 





offer was tendered in the name of the co-defendant, Cornelia S. Whitney, 
who willingly and knowingly served as a so called 'Straw Party’ to further 
the scheme; that the said Cornelia S. Whitney never in fact made a true, 
good faith offer to purchase the property or to acquire any interest 
therein; and following settlement on July 18, 1951, the said $4, 000 note 

was delivered to the defendant, Columbia Corporation, who now 
holds the said note. , 

6. Plaintiffs aver, upon information and belief, that the said 
Columbia-Cateoriles ta not in fact a good faith purchaser of the said 
note, but that the said corporation is a mere adjunct of the defendant, 
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Barney O. Weitz, who largely owns and controlls the said corporation 
for purposes of concealment; and that the said corporation knowingly 
and wilfully participated in the said transaction. 

7. Plaintiffs aver that as a result of the aforesaid wrongful, 
fraudulent and deceitful conduct of the said defendants, plaintiffs were 
and are obliged to pay the additional sum of $2, 250 for the said property, 
plus interest thereon at the rate of six percentum per annum and were 
injured and damaged in that amount. 

Count Il 

The plaintiffs, and each of them, adopt each and every material 
allegation set forth in their respective foregoing counts of this complaint, 
and aver that the fraudulent, deceitful, misleading, flagrant, and other- 
wise wrongful conduct of the defendants was so gross, wanton, knowingly 
and deliberately wrongful, and in such breach of trust and duty owed to 
the plaintiffs, that punitive or exemplary damages in the sum of Ten 
Thousand Dollars ($10, 000) ought be awarded herein against the said 
defendants. 


Wherefore, plaintiffs pray: | 

1. That judgment be entered herein against the defendants, jointly 
and severally, for the plaintiffs, James T. Didiwick and Clara D. 
Didiwick, in the sum of Two Thousand Two Hundred Fifty Dollars ($2, 250), 
plus interest at 6% from July 18, 1951, as compensatory damages, plus 


Five Thousand Dollars ($5, 000) punitive or exemplary damages.. 

2. That judgment be entered herein against the defendants, jointly 
and severally, and for the plaintiffs, N. Wilber Johnson and Helen §. 
Johnson, in the sum of Two Thousand Two Hundred Fifty Dollars ($2, 250), 
pilus interest at 6% from July 18, 1951, as compensatory damages, plus 
Five Thousand Dollars ($5, 000) punitive or exemplary damages. 

3. For such other relief as the nature of this cause may require. 

4. Plaintiffs demand a jury trial. 

/s/ Helen S. Johnson 
/s/ James T. Didiwick 
/s/ Clara D. Didiwick 





DISTRICT OF COLUMBIA ss: 
N. Wilbur Johnson, Sr., and Helen §. Johnson, being first duly 
sworn, upon oath say that all matters of fact alleged in the foregoing 
complaint are true to the best of their knowledge, information and belief. 
/s/ N. Wilbert Johnson, Sr. 
/s/ Helen §. Johnson 





[JURAT] 


County of Prince Georges 
State of Maryland ! 


| 
James T. Didiwick and Clara D. Didiwick, being first duly sworn, 
upon Oath say that all matters of fact alleged in the foregoing complaint 


1 
! 
| 
| 
i 
i 
i 
1 
| 


are true to the best of their knowledge, information and belief. 
/s/ James T. Didiwick 
/s/ Clara D. Didiwick 
[JURAT] | 


/s/ Andrew W. Carroll 
Attorney for Plaintiffs 
1917 Ninth Street, N. W. 


610 [Filed January 19, 1955] 
ANSWER OF DEFENDANT WILEY W. PORTER 
1. The complaint fails to state a cause of action. 7 
2. The alleged cause of action is barred by the Statute of 


Limitations. ! 


| 
COUNT I i 

In answer to Count I, defendant Porter states: 

1. The allegations of Paragraph 1 are admitted. : 

2. That portion of Paragraph 2 which states that plaintiffs gave 
their deed in exchange for $12, 250.00 is admitted; and the remainder 
of Paragraph 2 is denied. | 

3, 4, and5. Paragraphs 3, 4, and 5 are denied. 

COUNT If 
In answer to Count II, defendant Porter states: 


| 
| 
| 
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1. Defendant admits that portion of Paragraph 1 which states the 
plaintiffs were contacted by the defendant Porter regarding the purchase 
of 1329 West Virginia Avenue, Northeast, and that the said premises 
could be purchased for the sum of $14,500.00. All other material alle- 
gations in Paragraph 1 are denied. 

2. Defendant admits that portion of Paragraph 2 which states that 
plaintiffs made offer to purchase said property for $14, 500.00 and gave 
to defendant their check for $500.00 as a deposit; and that plaintiffs 
agreed to pay $2, 500.00 cash at settlement, secure the highest first 
trust obtainable, and secure by a second deed of trust the balance of the 


purchase price. Alli other material allegations of Paragraph 2 are 


denied. 

3. Defendant admits that portion of Paragraph 3 which states that 
defendant again contacted plaintiffs and informed them that the owner had 

611 rejected plaintiffs’ offer. All other material allegations of Para- 

graph 3 are denied. 

4. The first sentence of Paragraph 4 is admitted. All remaining 
allegations of the said paragraph are denied. 

5. Paragraph 5 is denied. 

6. Defendant is without sufficient knowledge to admit or deny the 
allegations in Paragraph 6. 

7. Paragraph 7 is denied. 

COUNT II 

The allegations of Count III, except those hereinbefore admitted, 
are hereby denied. 

WHEREFORE, defendant Porter prays judgment dismissing the 
complaint herein, and such other and further relief which he may be 
entitled to. 


/s/ William B. Bryant 
Attorney for Defendant Porter 
615 "F" Street, N. W. 
Washington, D. C. 





I 
| 
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CROSS COMPLAINT : 

The defendant, Wiley W. Porter, by way of cross claim herein 
against the defendants Barney O. Weitz and Cornelia S. Whitney, repres- 
ent that the wrongful conduct, if any, complained of herein was the wrong- 
ful conduct of the co-defendants, Weitz and Whitney, and that if judgment 
should be rendered against the defendant Porter, he, in turn, should 
have judgment over and against the co-defendants Weitz and Whitney. 

/s/ William B, Bryant 
[Certificate Of Service] : 


612 [Filed March 21, 1957] 
SPECIAL VERDICT 
Answer "Yes" or "No." 
1. Do you find from the preponderance of the evidence that the 


1 
i 
! 
| 
| 
| 
| 
i 
i 
| 


defendant Porter was the agent of plaintiff in Didiwick? Yes 
2. Do you find from the preponderance of the evidence that the 
defendant Porter made a false representation of fact to plaintiff Didiwick? 
Yes Concealed from him a fact which he was under a duty to dis- 
close to him? Yes ! 
(If your answers to question 2 are both "No", then the following 
questions may be disregarded). | 
3. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick, do you find that Porter did so in good faith, 
believing his representation to be true? _ No _ 
4. If you find that defendant Porter made a false representation of 
fact to plaintiff Didiwick or concealed from him a fact which he was under 
a duty to disclose,do you find from the preponderance of the evidence that 
he did so with the intent to deceive and defraud him? Yes 
9. If you find that defendant Porter did make a false representation 
of fact to plaintiff Didiwick, do you find from the preponderance of the 
evidence that Didiwick relied upon the representation, believed it to be 
613 true, and was influenced by it? Yes _ 





| 
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6. If you find that defendant Porter did conceal from plaintiff 
Didiwick a fact which he was under a duty to disclose to him, do you 
find that Didiwick would have been influenced by that fact if it had been 
disclosed? Yes 

7. Do you find from a preponderance of the evidence that plain- 
tiff Didiwick was damaged by any conduct of defendant Porter? Yes 
If so, in what amount? $2075.00 

8. Do you believe the plaintiffs are entitled to punitive damages? 

Yes If so, in what amount? $2375.00 

9. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick or concealed from him a fact which he was 
under a duty to disclose, do you find from the preponderance of evidence 
that plaintiff Didiwick, in the period between the month in which the 
negotiations for the sale began, June, 1951, and four (4) months there- 
after, October 27, 1951, did not discover nor by the use of ordinary 
care might not reasonably have discovered the misrepresentation or 
concealment? No. 


/s/ Andrew K. Ramsay, Jr. 
Foreman 


614 [Filed March 22, 1957] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

We, and each of us, the undersigned persons, being first duly 
sworn on oath according to law, depose and say: that we were members 
of and comprised the jury which considered and returned verdicts in the 
above entitled cause in the Court of Judge Moore on Thursday, March , 
1957; 

That we and each of us understood from the instructions given by 
the Court that we were to determine questions of fact in our verdict to 
Interrogatory numbered 9 of the Interrogatories headed "Special Ver- 
dict". Those questions were as follows: 
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1. "Did the plaintiffs, Didiwick, discover, on or before 
October 27, 1951, that defendant Porter made false 
representations of fact to them in making the sale of 


their house ?” | 

2. "Did the plaintiffs Didiwick, on or before October 
27, 1951, discover or by the use of ordinary care should 
they have discovered the misrepresentations of fact or 


concealment by defendant Porter?" 

645 Our unanimous verdict to each of those questions was "NO", We, 
and each of us understood that such was the verdict which we returned 
and such was the intention of each of us while we were in the jury room 
and when we returned the verdict in Court. ! 

If the verdict of "NO" which we returned does not effect the above 
stated findings, it then is a mistake. In which event, the verdict of 
"YES" would express the conclusion which we actually reached and 
finally agreed upon - but mistakenly reported our verdict to the Court. 

/s/_Andrew K. Ramsay, Jr. | 

/s/ Chas. W. Nuholson 

/s/ Catherine O. Palmer 

/s/ Grafton H. Renkins 

/s/ Raymond J. Money 

/s/ Ann P, Brosnan 

/s/ Mary L. Fox 

/s/ Lillian C. Warfield 

/s/ James C. Harper 

/s/ Juanita C. Dandridge 


/s/ Earnest H. Aynesworth 


/s/ Samuel S. Brightwill 
[JURAT] 
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616 [Filed March 29, 1957] 
ORDER 

This cause having come on to be heard at this term upon Appli- 
cation of the full panel of jurors and upon motion of plaintiffs to amend 
the record as to Interrogatory No. 9 in the Special Verdict of the jury 
entered herein to express the conclusion and verdict of the jury actually 
reached and finally agreed upon but mistakenly reported to the Court. 
Upon consideration thereof and the oral, sworn testimony of each mem- 
ber of the jury panel; the Court is firmly persuaded to the conclusion and 
finds that the answer "NO" to interrogatory numbered 9 in the Special 
Verdict as reported to the Court by the jury is and was a mistake and 
that the conclusion and verdict of the jury actually reached and finally 
agreed upon to said interrogatory and which the jury believed it was re- 
porting to the Court is expressed by the answer "YES". It is by the 
Court this 29th day of March, 1957, 

ORDERED, ADJUDGED AND DECREED that the Special Verdict 
of the jury entered herein be, and the same is hereby amended to read 
**YES" as the jurors’ answer to question numbered 9 in the Special Ver- 
dict. 


/s/ Ben Moore 
Judge 


Have Seen: 


Attorney for Defendant, 
Wiley W. Porter 


617 [Filed March 29, 1957] 
JUDGMENT ON SPECIAL VERDICT 
This cause came on for trial at this term of court before the 
court and a jury and the court having submitted issues to the jury, and 
the jury having answered as follows: 
1. Do you find from the preponderance of the evidence that the 
defendant Porter was the agent of plaintiff Didiwick? Yes 
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2. Do you find from the preponderance of the evidence that the 
defendant Porter make a false representation of fact to plaintiff Didiwick ? 
Yes Concealed from him a fact which he was under a duty to dis- 
close tohim? Yes : 
3. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick, do you find that Porter did so in good faith, 
believing his representation to be true? No. : 

4. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick or concealed from him a fact which he was 
under a duty to disclose, do you find from the preponderance of the evi- 
dence that he did so with the intent to deceive and defraud him ? Yes 

2. If you find that defendant Porter did make a false represen- 
tation of fact to plaintiff Didiwick, do you find from the preponderance 
of the evidence that Didiwick relied upon the representations, believed 
it to be true, and was influenced by it? Yes ! 

6. If you find that defendant Porter did conceal from plaintiff 
Didiwick a fact which he was under a duty to disclose to him, do you 
find that Didiwick would have been influenced by that fact if it had been 
disclosed? Yes | 

618 7. Do you find from a preponderance of the evidence that plaintiff 
Didiwick was damaged by any conduct of defendant Porter? Yes 
If so, in what amount? $2075.00 | 





8. Do you believe the plaintiffs are entitled to punitive damages ? 
Yes If so, in what amount? $2375.00 ! 
9. If you find that defendant Porter made a false representation 
of fact to plaintiff Didiwick or concealed from him a fact which he was 


under a duty to disclose, do you find from the preponderance of evidence 
that plaintiff Didiwick, in the period between the month in which the 
negotiations for the sale began, June, 1951, and four (4) months there- 
after, October 27, 1951, did not discover nor by the use of ordinary 
care might not reasonably have discovered the misrepresentation or 
concealment? Yes | 
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The Special Verdict was originally returned by the jury marked 
"NO" to Interrogatory No. 9. Application was made to the Court by the 
full panel of jurors to amend the said verdict record as to said inter- 
rogatory to express the conclusion and verdict of the jury actually 
reached and finally agreed upon but mistakenly reported to the Court by 
answering "NO" to said interrogatory. Plaintiffs filed a written motion 
supported by the Affidavit of the full jury panel to the same effect. Upon 
consideration thereof and the oral, sworn testimony of each member of 
the jury panel taken in open Court, the Court was firmly persuaded to 
the conclusion and found that the answer "NO" to interrogatory numbered 
9 in the Special Verdict as reported to the Court by the jury was a mis- 
take and that the conclusion and verdict of the jury actually reached and 
finally agreed upon to said interrogatory and which verdict the jury be- 
lieved it was reporting to the Court is expressed by the answer "YES" to 
said interrogatory.’ The Special Verdict was accordingly corrected as to 
interrogatory numbered 9 by order previously entered herein. 

Upon motion of Andrew W. Carroll, attorney for plaintiffs, it is 
ordered, adjudged and decreed that plaintiffs, James T. Didiwick and 
Clara D. Didiwick, have and recover of defendant, Wiley W. Porter, the 
sum of $4450.00 together with interest thereon from this date, until paid, 
and together with the costs of this action, to be taxed by the clerk. 

619 This is the 29th day of March, 1957. 


/s/ Ben Moore 
Judge 


Have seen: 


Attorney for defendant Wiley W. Porter 


621 [Filed April 8, 1957] 


MOTION OF DEFENDANT, WILEY W. PORTER TO SET ASIDE THE 

AMENDED SPECIAL VERDICT AND THE JUDGMENT ENTERED THERE- 

ON AND FOR ENTRY OF JUDGMENT IN ACCORDANCE WITH SPECIAL 

VERDICT ORIGINALLY RECEIVED BY THE COURT, OR MOTION FOR 

JUDGMENT NOTWITHSTANDING THE AMENDED SPECIAL VERDICT OR, 
IN THE ALTERNATIVE, FOR A NEW TRIAL. 
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The defendant, Wiley W. Porter moves the Court as follows: 

1. For an order setting aside the amended special verdict and 
the judgment for plaintiffs’ Didiwick entered thereon and directing the 
entry of judgment for defendant Porter in accordance with the special 
verdict originally returned by the jury and received by the Court, upon 
the ground that the affidavits and testimony of the jurors were inad- 
missible for the purpose of altering the terms of the special verdict as 
rendered; or : 

2. For an order setting aside the amended special verdict and 
the judgment for plaintiffs Didiwick entered thereon and directing that 
judgment be entered in favor of defendant Porter in accordance with his 
motion for directed verdict. Defendants motion should have been 
granted because: | : 

a. The evidence requires a finding as a matter of law that 
Didiwick discovered or by the use of ordinary care should have dis- 
covered the misrepresentation or concealment in the four month period 
between June, 1951 and October 27, 1951. | 

b. The evidence was insufficient to warrant a finding that 
Porter was Didiwick's agent. 

622 c. The evidence is insufficient to warrant a finding that 

Porter made a false representation of fact to Didiwick. | 

d. The evidence is insufficient to warrant a finding that 
Porter concealed from Didiwick a fact which he was under a duty to 
disclose to him. | 

3. In the alternative, for an order setting aside the amended 
special verdict and the judgment entered thereon and granting defen- 
dant Porter a new trial with respect to plaintiffs Didiwick on the 
following grounds: | 

a. The special verdict finds facts contrary to the evidence. 

b. The special verdict finds facts not sustained by the 
evidence. : 

c. The Court erred in instructing the jury with respect to 
question 1 of the special verdict in that in commenting upon the evidence 


| 
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as it related to that issue, it gave undue prominence to the fact that 
Didiwick had given Porter a "listing" and denied the request of Porter's 
counsel to comment upon Didiwicks testimony that he regarded Porter 
as Johnson's agent. 

d. The Court erred in instructing the jury as to question 6 
in that it stated that a term offer may under some circumstances be 
better than cash, since there was no evidence bearing upon such a con- 
Sideration, the jury was invited to hypothesize and speculate. 

e. The Court erred in instructing the jury as to question 9 
in that the jury was not entitled to information concerning the legal 
principles applicable to the findings on that issue. Thedorf v. Lipsey, 
237 F 2d 190 (7th Cir. 1956). See, Skidmore v. Baltimore & O. R. Co., 
167 F 2d 54 (2d Cir. 1948). 


/s/ William B. Bryant 
and 
/s/ William C. Gardner 


Attorneys for defendant, Porter 
[Certificate of Mailing] 


623 [Filed May 2, 1957] 
ORDER 

Upon consideration of the motion of defendant, Wiley W. Porter, 
to set aside the Amended Special Verdict and the judgment entered 
thereon and for entry of judgment in accordance with the special ver- 
dict originally returned or, alternatively, for judgment notwithstanding 
the Amended Special Verdict or, alternatively, for a new trial, it is by 
the Court this 26th day of April, 1957, 

ORDERED, that the said motion be, and the same hereby is 
denied and overruled. 


/s/ Ben Moore 
Judge 


[Certificate Of Service] 





624 


15 


16 


18 


19 


17 ; 
[ Filed May 27, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 27th day of May, 1957, that Wiley W. 
Porter, a defendant in the above entitled cause, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 29th day of March, 1957 in favor 
of James T. Didiwick and Clara D. Didiwick against said Wiley W. 
Porter in the above entitled cause. 


/s/ William B. Sivant | | 
Attorney for Defendant Porter 
* * * 


a I 
EXCERPTS FROM TRANSCRIPT ! 


[ Filed August 8, 1957] Washington, D.C. 
Monday, March 18, 1957. 


The above-entitled action came on for trial at 2:00 o' clock p.m., 
Monday, March 18, 1957, in the United States District Court for the 


District of Columbia. BEFORE: 
HONORABLE BEN MOORE, Judge, and a jury. 


a * * * * | 
JAMES TRUMAN DIDIWICK 
was called as a witness on behalf of the plaintiff and, sia! first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 


BY MR. CARROLL: | 
* * a * * | 


A. ** He wanted to know what I wanted for it and I told him $14, 500, 
and he wanted to know if I wanted it in cash and I told him I did. That 


is — all that ag said at = -- ! 
% * | 


Q. Did ee Porter tell you who the offer was coming from? 
A. Mr. Johnson. ! 

Q. Did you ever receive any other offer from Mr. Porter other 
than the offer for $12,250? A. I did not. ! 

Q. Did you ever know that Mr. Porter had an offer for your 


property for $14, oe A. I did not. | 
x * *; 
| 


| Gs 
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Q. Mr. Didiwick, did you owe any money to anyone on your West 
Virginia Avenue house? A. No. 


Q. So that there was no trust or encumbrance against it? A. No. 
* sd * * x 


Q. Mr. Didiwick, did you tell Mr. Porter that you required all cash 


in any Sale of your property? A. I told him I wanted cash for it, yes. 
me mh * * * 


Q. Mr. Didiwick, when did you first receive information that the 
$14,500 offer had been submitted by the Johnsons, or made by the 
Johnsons. A. I think it was about the second time Mr. Porter come 
around. 

Q. That youheard-- <A. Of the fourteen thousand? 

Q. The fourteen thousand. A. Nothing, no, sir. 

Q. Did there come a time after you settled on the transaction 
that you learned about the $14, 500 offer? A. I never knew anything 
about the $14,500. $12,250 was all I ever knew. 

Q. Did there come a time in August, 1954, when Mr. Johnson 
contacted you in Laurel, Maryland? A. Yes, that is the first I knew 
about it. 

Q. The first you knew about what? A. The $14, 500. 

* * x cS a 

Q. Did you understand the offer to buy your house was being 
made by Mr. Porter or by Mr. Johnson? A. I was under the 
impression that it was Mr. Johnson. 

Q. Well, did anybody tell you that? A. No, only -- well only 
what was explained to me, that he had a friend. 

Q. Did he tell you who that friend was? A. Mr. Johnson. He 
said he could only raise $12, 250, so that was that. 

THE COURT: Who had signed the offer which was brought to you 


by Mr. Porter to sell, or to buy your property for $12,250 cash? Who 
had signed that offer? 
THE WITNESS: I couldn't answer that. 


THE COURT: Was it Cornelia Whitney? 
THE: WITNESS: Well, that was on the top of that paper but I 
wasn't interested in it. I didn't think anything about it. 
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* * * * ! * 

27 BY MR. CARROLL: 

Q. I will show you a paper writing, Mr. Didiwick, and ask you 
to look at that document and tell me whether or not you recognize that 
document? A. Yes, sure. : 

Q. Sir? A. Yes. 

Q. I ask you whether or not that is your signature that appears 
at the bottom of it? A. Yes, sir. | 

MR. CARROLL: Mr. Clerk, will you identify this for identifica 
tion purposes as Plaintiff's Exhibit 1? i 
(Thereupon document, offer to 
purchase property, was by the 


clerk marked Plaintiff's Exhibit 
No. 1 for identification. ) 


BY MR. CARROLL: : 

Q. Mr. Didiwick, referring to Plaintiff's Exhibit No. 1, I will 
ask you whether or not that is a copy of the offer brought by ‘Mr. Porter 
to your house, which was signed by you and your wife? A. : That's right. 

MR. CARROLL: I offer into evidence Plaintiff's Exhibit No. 1. 

28 THE COURT: Let me see it. You have referred to this document 
as an offer, but on its face it appears to be a contract. | 
MR. CARROLL: It was an offer at the time it was bought by Mr. 
Porter. He accepted it and thereby made it a contract. I intended to 
say, if I didn't, I believe it emanated from Cornelia S. Whitney to him. 
_ THE COURT: If there is no objection it will be received. 


(Thereupon the document was by 
the Court received in evidence as 
Plaintiff's Exhibit No. 1.) 


BY MR. CARROLL: ! 
Q. Mr. Didiwick, referring to Plaintiff's Exhibit No. 1, it has a 
typed date June 22, 1951. May I ask you whether or not that is the 
date upon which that document was brought to your house by Mr. Porter? 
A. The 22nd. | 
Q. Is that the date it was brought to your house by Mr. Porter, 
June 22, 1951? 


: 
| 
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Do you understand my question? A. Yes, Ithinkit was. I 
signed it then. 

Q. Well, is the date that is opposite your name, June 22, 1951, is 
that the date you signed the contract? A. That is the date I signed it. 

Q. Now, Mr: Didiwick, at that time did you notice the 

29 name Cornelia S. Whitney on that paper writing? A. To tell you 
the truth I don't remember whether I did or not, but I wouldn't have 
paid any attention to it anyway. 

Q. Did you have any discussion at the time Mr. Porter brought 
this paper to your house on June 22, 1951? A. Nota thing. 

Q. He didn't ‘say anything to you and you didn't say a word to 
him? A. He said $12,250, and that is all that was said. 

Q. And you didn't say anything -- A. Not any more than that. 

Q. No, not any more than that, just tell me what he did say. 

THE COURT: You are not permitted to cross examine your own 
witness. 

THE WITNESS: There was nothing said outside of the $12,250 cash, 
and he had that cash. 

* * ak 

30 THE COURT: Yes, go ahead. 

(Record read.) 

BY MR. CARROLL: 

Q. Have you told us the complete conversation you had with Mr. 
Johnson on June 22 when he brought that paper writing to your house? 
A. Yes. 

MR. COLLINS: I think he meant Mr. Porter. He said the com- 
plete conversation with Mr. Johnson. 

MR. CARROLL: I meant Mr. Porter. 

MR. BRYANT: I object to that. 

THE COURT: I think he has already answered that. I will have 
to sustain the objection. He has stated definitely that there was nothing 


else said. 
*x 
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40 A. The best I can remember, the best I can remember at the 
house, there wasn't any argument, and it had the $12,250 on it, and 
me and my wife signed that, and that is about all there was to it. There 
wasn't any discussion made at all that I can remember. : 


* * * * * 
CROSS EXAMINATION 
41 BY MR. COLLINS: 


Q. At that time, sir, the name Cornelia S. Whitney was already 
written on there as purchaser, wasn't it? A. Just like it is right now. 


* * * * | * 
42 Q. Now, in connection with this do you remember when 
43 you went to the title company, sir, up on Fourteenth Street and 


walked in the glass door, that is where you went to make the settlement ? 
A. Yes. i 

Q. At that time you and your wife both signed the deed, didn't 
you? A. Sure. ! 

Q. And that deed, I show you that, that is the deed, isn’ t it? 
A. That's right. | 

Q. And that deed was justas itisnow? A. Yes. | 

Q. With the name Cornelia S. Whitney in there as the party of the 
second part, that is the party you were deeding the property to at that 
time? A. That is the way it looks, yes. ! 

@. And that was on the 18th of July, 1951? : 

THE COURT: Mr. Didiwick, the court reporter can't: get your 
nod, so you will have to say yes or no. | 

THE WITNESS: Excuse me. | 

THE COURT: Was your answer yes? ! 

THE WITNESS: Yes. : 

* * * * | * 

44 Q. Now, Mr. Didiwick, when Mr. Porter first came to talk to 

you about this house you didn't hire him to work for you, did you? 


A. No. 
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Q. You never agreed to pay him any money or anything, did you? 
A. No, sir. 

Q. And at the title company, Mr. Johnson -- Iam sorry, Mr. 
Didiwick, I apologize -- at the title company, Mr. Didiwick, there was 
present Mr. and Mrs. Johnson? A. Yes. 

Q. They were at the title company? A. Yes. 

Q. They were at the title company and Mrs. Whitney was there? 
A. Idon't recollect that. 

45 Q. How about Mr. Weitz? A. I don't recall him, either. 

Q. And very shortly after the settlement, as a matter of fact 
you knew that Mr. and Mrs. Johnson had moved into the house? A. 
Moved in? 

Q. Yes. A. Sure, yes, sir. 

Q. And you knew that within a few days of the settlement, didn't 
you? A. Yes. 

Q. And the settlement was the 18th of July, 1951, wasn't it? 

A. Yes. 

* * * 

46 REDIRECT EXAMINATION 
BY MR. CARROLL: 

Q. I believe counsel on cross examination, Mr. Collins, asked 
you whether you knew the Johnsons had moved into the house a few 
days after settlement, and I believe you said yes, is that correct, sir? 
A. Yes. 

Q. How did you know the Johnsons had moved into the house a 
few days after settlement? A. I had one of their keys, and took it 
down and gave it to them. 

Q. Did you have any discussion with the Johnsons at that time ? 
A. No, sir. 

Q. Indulge me just a minute. 


Did you ever go to the Johnsons to ask them about your money ? 
MR. BRYANT: I object to it. 
MR. COLLINS: I object. I think it is beyond the 
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49 


51 
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scope of the cross examination, and his conversation with the Johnsons 
is not material as far as we are concerned, we were not present. 
THE COURT: I think it might have a bearing on one of the issues 
in the case. I overrule the objection. All right, what was said? 
BY MR. CARROLL: | 
Q. Justa yes ornoanswer. A. Yes. 
Q. Yes what? A. I went to talk to him about the money, when 
he was going to make a settlement. He had moved in there. | | 
Q. Was that after you had been to the title company? LA. What? 
Q. Was that after you had been down to the title company that 
you went up to see the Johnsons about the money? A. Mr. Carroll, 
I can't recall whether it was or not. | 


| 
Q. How old are you, Mr. Didiwick? A. Sixty-seven, 
* * * * * | 


N. WILBERT JOHNSON, SR., ! 

was called as a witness on behalf of the sjaattee and, being first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. CARROLL: 3 

Q. Mr. Johnson, did there come a time in 1951 when ‘you commenced 
some negotiations for the purpose of West Virginia Avenue property No. 
1321? A. 1329. ! 

Q. 1329, correction, sir. With whom did you seycilitet A. Mr. 
Porter. 

Q. When did you first communicated with Mr. Porter or Mr. Porter 
communicate with you, with respect to the West Virginia Avenue property ? 
A. It was on a Wednesday night in June Mr. Porter called ine. 

Q. What date, do you recollect, sir? A. June 20, I believe. 


* * * * * | 

Q. What was that conversation with Mr. Porter? A. He told me 
some of the features of the house, and the exact price. ! 

Q. Just tell us what he told you and what you said to him, sir. 
A. I believe I told him I would like to go down and look at the house, that 
my wife wasn't able to be with me that night, but if I decided on it, and it 
looked all right, she would come back and take a look at it, | ' because Mr. 

Porter had previously shown me a couple of pieces of property which 


we were not interested in. 
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Q. Did I understand you to say he told you the exact price? 
A. $14,950. 

Q. Now, did you go to see the house that night? A. Yes. 

xe cs we * * 

52 Q. After you left the property did you go back to your home that 
night? A. No, I went back to Mr. Porter's home. 

Q. Tell us what that was. A. We hada discussion about the 
house. 

Q. Just tell us what the discussion was. A. I asked him if that 
was the best price we could get the house for, and he said no, he thought 
he could get it for $14,500, that he was almost certain he could get it 
for $14,500, and I had previously told Mr. Porter -- 

Q. I just want to know what your conversation was with Mr. Porter 
that night. 

a * cd * * 

A. We discussed about the price of the house, and I was to 
bring my wife the following night, and if it was agreeable with her and 
she wanted the property, we wanted more negotiations and, in addition, 
there was a conversation concerning my desire to have the owner take 
the second trust. Itold him that there was no question about the amount 
of money. I told him I wanted to pay $2500 down. I had additional 
money but I had to hang on to my money because of my wife's recent 
iliness. She had only been out of the hospital since June 9 from that 
time she had spent 14 days in the hospital. 

aK * * * * 

53 THE COURT: Did you ever make a cash proposition for the house? 

THE WITNESS: No, sir, not at that time. 

THE COURT: Did you ever? 

THE WITNESS: No, sir. 

BY MR. CARROLL: 

Q. Now, following this were you ever told you could have the 
property on a cash proposition? A. No, I was never informed -- yes, 
he said they wanted $14,500. That was the following night. That 
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wasn't on this particular night. : 

Q. Tell us then what actually happened the following night. A. The 
following night we went to Mr. Porter's home, my wife and myself, and 
we called the Didiwicks and Mr. Didiwick informed us they were having 
dinner, and that we could come down in about an hour's time, I believe, 
so we stopped there and talked, I mean just a friendly conversation. 

We had known the Porters for over 20 years, so it was just ordinary 
discussion, nothing concerning the property at that time, so that at the 
end of an hour we went down to Didiwick's and my wife and myself and 
Mr. Didiwick and Mr. Porter, we went through the premises there. 

54 Q. Now, did you discuss price with the Didiwick's on this 
night? A. No. 

Q. Now, following your going through the property of the 
Didiwick's, where did you go? A. Backto Mr. Porter's home . 

Q. Now, what took place when you got back to Mr. Porter's 
home? A. My wife was pleased with the property, and she said, 
"draw up a contract," and so Mr. Porter's wife, and my wife and his 
little girl retired to the living room, and Mr. Porter and myself went 
into a smaller room and he had a younger son who was there playing TV, 
and so Mr. Porter started talking about different things that should go 
in the contract; and Mr. Porter, he pointed out ''You are not going to 
find this, and that and the other thing wrong."" It wasa fine house 
and that was all, and so we agreed. I gave him the $ 500. That was on 
June 21. : : 

* * oe * ! * 

55 Q. Now, Mr. Johnson, at the time you gave that deppsit was an 
offer or a contract drawn up? A. Yes. 

Q. Do you have a copy of that contract? A. No, I don’ Ee 

Q. To whom was that contract addressed, if you know? A. We 
had the Porter Real Estate on that contract. 

MR. BRYANT: If Your Honor please, I object to any testimony 
about any contracts we do not have here. | 

THE COURT: It may be that he can locate where it 
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THE WITNESS: No, sir, that was given back to Mr. Porter 
because on -- 
MR. CARROLL: Just a minute. I think we can develop it. 
BY MR. CARROLL: 
Q. Now, the first night you drew up the contract, to whom you 


gave the deposit, to whom were you making the offer? A. Mr. Didi- 


wick. 

Q. And what price were you offering for the property ? 
A. $14,500. 

Q. Were there any conditions to that offer? A. I told himI 
would pay $2500 down and the rest by second trust note. 

THE COURT: Justa minute. You said a while ago, I think, that 
it was told to you that Mr. Didiwick required cash. 

THE WITNESS: Yes, I did. 

THE COURT: When was that? 

THE WITNESS: This was on the following day, or Friday, after 
the contract, original contract had been drawn up. 

THE COURT: You mean at the time that this $500 check was 
given you did or did not know that Mr. Didiwick required cash? 

THE WITNESS: That is true, sir. 

THE COURT: Well, which, did you or did you not 

know it at that time? 

THE WITNESS: I didn't know it. 

THE COURT: And when did you find out? 

THE WITNESS: That was on the following day, sir, or Friday. 

THE COURT: Go ahead. 

BY MR. CARROLL: 

Q. Now, at the time that this $14,500 offer was made to Mr. 
Didiwick, I take it that is the night of the 21st, is that correct? 
A. That is true. 

Q. That is the time you gave the $500 deposit, is that correct? 


A. That is correct. 
* 
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58 Q. Now, when did you next hear from Mr. Porter? A. The 
following day. 

Q. About what time of day or night was that? A. we received 
a telephone call while I was at lunch for me to call Mr. Porter. 

Q. Did you call Mr. Porter the next day? A. Yes. : 

Q. What information, if any, did you receive from Mr. Porter 
at that time? A. Mr. Porter informed me that the Didiwick's wanted 
all cash, and that he had made arrangements with an associate, a 
real estate associate to buy the house for me at the same price, and 
if it was agreeable he would bring me the contract on Saturday, which 
would have been the following day; so, since the price at which I 

59 was willing to purchase the property, and all the other agree- 
ments or requirements were the same -- i 

* * oe * | 

60 Q. Now, did Mr. Porter bring you any document to sign after 
the date of the 22nd? A. Well, on that Friday, asa result of the 
telephone conversation, on Saturday he brought this new contract with 
Mr. Weitz' name on the contract, and he left it with my wife -- Iwas 
at the market. | 

* * aK * | 7K 

61 Q. What, if anything, happened to that document that you found 


when you got back from the store, or wherever you were. A. Well, 
the original document, Mr. Porter had indicated or suggested, that I 
destroy it, and keep the one that he had left on Saturday, and then at 
the date of the settlement Mr. Porter asked me for it -- | 

* * 3 * 


Q. Did you sign any copy? A. I signed that one, yes. 
THE COURT: Where is that? 
THE WITNESS: Oh, that one he left with me on saturday? 


No, I didn't sign it. 
* 
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63 Q. I believe you said you didn't sign it, is that correct? A. I 
probably signed it at some time around there, but I don't recall signing 
on that Saturday. 

* * *x x * 
Q@. Did there come a time you hada settlement? A. Yes. 
Q. What date? A. July 18, 1951. 

* * * * * 

64 Q. What happened at the settlement, can youtell us? A. On 
the way Mr. Porter asked me for the contract, if I had it in my pocket, 
and had informed me the night before to be sure to bring it with me, 
and on the way in he asked my wife to sit down on the couch and went 
in the back somewheres, and then he came back and called me over to 
the counter right in front of the bench, I believe, or not too far distant 


from it, and I went over there and I signed the papers that he presented 


me with. 

Q. What kind of paper was that? A. That was the contract I 
had here. 

* * * * * 

Q. Iwill show you a paper writing, Mr. Johnson, and ask you -- 
which has been produced by the defendant Porter and ask you whether or 
not you recognize that document. A. Yes. 

Q. Dida copy of that document ever come into your possession? 

65 A. No. 

Q. Did you sign that document? A. I did. 

Q. Where did you sign that document? A. At the title company. 

Q. On what date did you sign that document? A. July 18. 

MR. CARROLL: Counsel has produced this, and I ask that it 
be marked for identification purposes by the next number. I shall 
exhibit it to you, counsel. 


(Contract between Johnson and 
Porter was marked Plaintiff's 
Exhibit No. 3 for identification.) 


* * * 
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66 BY MR. CARROLL: | 
Q. Did you ever receive a copy of Plaintiff's Exhibit 3? A. No, 


I did not. 


| 


* * * * * 


| 


Q. Now, what happened to the copy of the paper writing that Mr. 


Porter brought to you on Saturday, June 23? A. I believe I gave it to 
Mr. Porter. 

Q. Where? A. At the title company. : 

Q. Was that on the 18th at the title company? A. Yes. 

THE COURT: Does that make two different documents you re- 
turned to Mr. Porter? | 

THE WITNESS: Yes. : 

THE COURT: This one was one you had signed? 

THE WITNESS: On the 21st. 

THE COURT: On the 21st? 

THE WITNESS: Of June. 

THE COURT: What was the second one? 

THE WITNESS: That is the one Mr. Porter brought ¢ to my home 
on Saturday, June 23. 

THE COURT: And this was still a third one? 

THE WITNESS: Yes. 

BY MR. CARROLL: 

Q. Mr. Johnson, were you at any time informed that Mr. Didiwick 

would accept $12,250 cash for that property? A. No. : 


* * * % | * 
70 Q. Now, Mr. Johnson, when did you first learn that this property 
for which you have paid $14,500 had, in fact, been sold for $12 , 250? 
A. August 1954. ! 
Q. Would you tell us how you happened to learn that, sir? A. 
Well, in June, 1954, I called on Mr. Porter and indicated that I 
would like to have a consolidation of the two ! 
71 notes with some other matters that did not deal with the house. 
* * * * * 
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Q. Now, was a consolidation effected in June? A. No. 

Q. Now, when did you next contact Mr. Porter? A. August. 

Q. Tell us what occurred at this time. A. Mr. Porter informed 
me that I could take care of it myself. 

Q. Did he tell you what to do? A. Yes, he told me what to do 
and, in addition -- 

Q. What did he tell you to do? A. He told me I could go to the 
holder of the second trust note. 

Q. Did you go to the holder of the second trust note? A. I went 
to the Security Bank where I had been paying it. No, I didn't go to him 
because I discovered, on going to the Security Bank, that the note was 
in the name of the Columbia Corporation. 

Q. Now, after you discovered that what, if anything, did you 

74 next do? A. I went back to Mr. Porter, and at that time Mr. 
Porter then stated his reason as to why he didn't want to handle the 
matter. He said, "Go to Barney, he has" -- 

Q. Do you know to whom he was referring when he said Barney? 
A. Yes. 

Q. Who was he referring to? A. Weitz. 

Q. He said to go to Barney and what? A. Well, he said several 
things. I don’t recall the whole conversation, but he said he and 
Barney were on the outs and he didn't want to handle the matter, and 
that I should do it myself. 

So I finally said to him, "You know far more about these matters 
than I, and you have been handling this matter for me up to this point 


and I had already spoken to you in June and there was no objection at 


that time to going ahead with the consolidation." 


x * * 
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79 MR. CARROLL: In other words, yesterday we identified 
Plaintiff's Exhibit Number 3, a contract dated June 21. I believe 
counsel for the defendant Porter produced that document. [I at this 
time offer it into evidence. I understand it was not offered at that time 
yesterday. | 
THE COURT: Admitted. 


| 
! 
| 
| 


(Thereupon, document marked for 
identification as Plaintiff's Exhibit 
No. 3 was received in evidence. ) 


i 
% * * | * 


87 BY MR. CARROLL: | 
Q. What did you next do, if anything? A. Asa result of the 
discussion that we had I contacted you and asked you to look into the 
matter for me. | 
Q. What, if anything, was done by way of looking into the matter ? 
A. You went down to the real estate company and I was -- ! 
MR. COLLINS: Your Honor, I suggest this has got to be hearsay. 
If Mr. Carroll wants to testify I have no objection to him testifying to 
what he did. I do not think the witness can testify to what Mr. Carroll 
did. | 
THE COURT: Unless you went along it is just hearsay. 
THE WITNESS: I went along. | 
THE COURT: You went along? ! 
88 THE WITNESS: I went along with Mr. Carroll to the real estate 
company. ; 
BY MR. CARROLL: | 
Q. You say the real estate company? A. The title company. 
Q. What title company is that? Where is it located? A « ie 
Street. ! 
MR. BRYANT: If Your Honor Please, I withdraw my objection. 
BY MR. CARROLL: : 
Q. What was done when I got there? A. You requested to see 
the records. We reviewed them there. You were going on leave so 
you made some suggestion as what I should do. I told you tha -- 
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THE COURT: I do not think this is admissible, any conversation 
that went on between you two. 
BY MR. CARROLL: 
Q. In looking at those records did you discover anything that you 
had not theretofore known? A. Yes. 
Q. What? A. That the house had been sold for $2,250 to -- 
Q. For how much? A. $12,250. 
Q. To whom? 
A. Miss -- may I request the lady's name? 
THE COURT: It is one of the defendants? 
BY MR. CARROLL: 
Q. Is that one of the persons? A. Yes. 
Q. Would you point to the person you are referring to? A. Next 
to Mr. Weitz. 
Q. Is that the defendant in the case? A. Yes. 
THE COURT: Cornelia Whitney ? 
MR. CARROLL: I ask the record to show he identified her. 
BY MR. CARROLL: 
Q. Looking at that record what did you next do in connection with 
this matter? A. Icontacted Mr. Didiwick. 
Q. How did you contact him? A. By telephone. 
Q. Do not tell me what was said; but did you have any discussion 


with him respecting this matter? A. Yes. 
* 


92 CROSS EXAMINATION, BY MR. COLLINS: * * * 
97 Q. Iam terribly confused about all these transactions. Will 


you try and straighten me out? . You signed one, first, for $14,500. 
Is that correct? A. Right. 
Q. With $2500 down? A. Right. 
Q. The highest first trust obtainable? A. Right. 
Q. With no limit on it; no top and no bottom; whatever trust could 


be gotten. Is that correct? A. I do not unders&and no limit on it, or 
any trust. 





vq? 


» 
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Q. Did-you put down there how much the first trust had to do, 
at least? A. We agreed on $8,000. | 

Q. Did you put that in the first contract? A. As the minimum, 
yes. That was in the first contract. ! 

Q. You had that put in there? A. Yes. 

THE COURT: Just a moment. When you say "we agreed on $8,000", 
whom do you mean by "'we''? 

THE WITNESS: Mr. Porter. ! 
THE COURT: You were not making any contract with Mr. Porter, 
were you? | 


THE WITNESS: No, not making a contract; but I was | 





98 pointing out to Mr. Porter my desires as to what I would like for 


him to acquire for us. i 

THE COURT: What you mean was that you agreed that you would 
put that $8,000 in the offer you were making? 

THE WITNESS: Yes. | 

THE COURT: Go ahead. | 

BY MR. COLLINS: | 

Q. In this first -- shall we call it an offer -- in this first written 
offer, what else do you remember about it? A. I had askied him to 
contact Mr. Didiwick to take back the second trust of $4,000. 

Q. What did he tell you about that, by the way? A. He told me 
he would take it up with Mr. Didiwick. : 

Q. He told you he did not know whether the owner would take a 
second trust, did he not? A. No. He did not. : 

Q. He didnot? A. No, sir; not at that time. | 

Q. When did he tell you that? A. He told me that when he called 
me on the Friday morning following the check I had given him on 
Thursday night. i 


* * * | * 


MR. COLLINS: Referring now to what is scsi! Plaintiff's 
Exhibit 3, Your Honor. 


* e * x : * 
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113 Q. You read this before you signed it. A. It happened so fast 

didn't have too much of an opportunity to read anything. 

Q. What happened so fast? A. The activity at the title company. 

Q. You were at the title company for a solid hour, weren't you? 
A. Had to sit off on the couch quite some time. Mr. Porter came back 
with this document for me to sign. 

Q. Didn't Mr. Porter say, "Don't read this, just sign"? A. He 
did not tell me, but I did not suspect anything was wrong; but I felt it 
was one of the papers I should have 


114 Signed in the process. 
* * * * te 
132 Q. In going back to all these contracts again, the first offer that 


you made he kept a copy of that and then destroyed it, right? A. Yes. 
Mr. Porter told me he was destroying the original. 

Q. The second copy, the second contract you signed, you kept a 

copy of that for 30 days, or 20 days, whatever it was, did you not? 
A. Iturned that over to Mr. Porter at the title company. 

133 Q. You made sure you retained a copy from June -- whatever the 
day was -- to July? A. There was only one copy. 

Q. But you kept that one? A. I kept it until the date of the 
settlement. 

Q. Then at the time of settlement you do not know whether you 
Signed one, two, or three, do you? A. Signed so many papers. They 
were being shoved around so fast, sir. 

Q. At the time of this settlement was Mr. Didiwick there? A. 
No. 

Q. He saw you, though. A. I do not know how he could have 
seen me. [I did not see him. 

Q. His testimony on that point was incorrect? A. Yes, I would 


say so. 
Q. At the title company you never got a copy of this contract, or ‘ 
offer, whatever you want to call it, that you signed, that was pre-dated? a 
< 

A. No. 


35 
Q. You did not ask for one? A. No. We had igaee ithe papers. 


I did not think it was RECEEESty 
* * os 


151 A. Idid not see Mr. Didiwick until a week after | 
152 settlement at which time he came to my house and — to know 


why he had not received his money. 
Q. If he had asked you how much you paid for the house would you 


have told him? A. If he asked me? | 
Q. Yes. A. Yes, I would have told him. 
ak 


* * x 
REDIRECT EXAMINATION 
BY MR. CARROLL: : 

Q. On cross-examination Mr. Bryant asked you what news did you 
find when you went to the title company in August. I do not recollect at 
the moment what your answer was. A. That we discovered that the 
house had been sold for $12, 250 from Mr. Didiwick to Mrs. Whitney, and 
the other information that is in the title company records. ! 


Q. On July 18 when you went to settle, when you first 
154 bought that house July 18, 1951, did you see any of the papers in 
the transaction between Mr. Didiwick and Mr. Weitz? Did you see any 

of those papers? A. No. I did not. | 


Q. In August when you went to the title company I will ask whether 
you saw those papers at that time for the firsttime? A. Yes. 
* * * * * | 


157 WILEY W. PORTER ! 
a defendant, was called as a witness by and on behalf of the plaintiffs and, 


after having been first duly sworn, was examined and testified as follows: . 


DIRECT EXAMINATION | 
BY MR. CARROLL: | 
* * 





* * 


Were you engaged in the real estate business in 1951? A. Yes. 

In what capacity were you engaged in the real estate business? 
* oe * * | 

I was a broker. | 


* * * * 


| 
' 
i 


Q. There came atime, did it not, in June 1951 when you went to 


the home of Mr. Didiwick to secure a listing for his property? A. At 


his request. 
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Q. Ionly want to know did there come a time? A. That is right; 
at his request. 

* a x as * 

160 Q. When did you get an authorization, if you did, to sell Mr. 
Didiwick's property? A. Ona former day in June, prior to June 13. 
In fact, I should like to give you the background. 

Q. Just answer my question. A. I mean to say that I cannot 
tell you the date; but he had my card. He called me and [ went and 
secured the listing. 

Q. Did you get a written listing? 

161 A. That is correct. 

Q. Do you have that listing? A. Ido not. 

* * ae sd * 

Q. Were you to sell this property in that listing for Mr. Didiwick 
as a favor to Mr. Didiwick, or was there to be some consideration 
flowing from Mr. Didiwick to you for making this sale? A. Under 


the original listing I was to sell the house and receive a normal commis- 


sion. 

Q. What is a normal commission? A. The commission used in 
the District of Columbia is five per cent. 

Q. Was five per cent provided in your listing that you obtained? 
A. That is correct. Now, after -- 

Q. Ido not want to cut you short, but -- 

162 THE COURT: Then do not cut him short. 

THE WITNESS: After presenting Mr. Didiwick with a term 
contract signed by Mr. and Mrs. Johnson for $14,500 and $2500 down 
Mr. Didiwick himself told me, "I will accept $12,250."" He changed 
the listing to a net listing. He wanted $12,250, and the purchaser to 
pay me. 

BY MR. CARROLL: 

Q. Was that changed on the listing card? A. I do not recall. 

Q. You said he changed it. What did he change it on? A. What 
did he change it on? 





| 
' 
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Q. Yes. You said he changed that to $12,250 net. What did he 
change it on? Was it in some paper writing that he changed? A. He 
was holding the $14,500 contract in his hand and that is the one. 

Q. Did he change it on that contract? A. I think so, to the best 
of my knowledge. | 

THE COURT: What do you mean by "the $14,500 contract"? 

THE WITNESS: Your Honor, I presented Mr. Didiwick on June 
13 with a contract from N. Wilbert and Helen S. Johnson for p eats 500, 
with $2,500 cash. 

THE COURT: That was not a contract, was it? 

THE WITNESS: It was a contract. It was an offer. 


& * * * * 





164 Q. Do you have that written instrument? A. AsI formerly 
told you it was on the contract which was destroyed. | 
Q. What was the date that you presented that offer to Mr. 
Didiwick? A. June 14, 1951. : 
Q. At that time, prior to the June 14 date when you pubmitted 


this document to Mr. Didiwick, had Mr. Johnson seen the house? A. Yes. 
* * * * * 

167 A. That was after Mr. Didiwick refused to accept the offer on! 
June -- I mean on June 14. Mr. Johnson said to me to destroy this 
contract, or this offer, type a new offer for the same money , $14,500 
selling price, $2500 cash, with a clause in it to be supported by a 
first trust loan of not less than $8,000. That was the reagon of changing 
the contract, or the offer, and -- 

Q. Pardon me. I did not mean to interrupt you. I = you 
had finished. A. I had. | 

Q. Then it was the same offer of June 14, re-submitted to Mr. 
Didiwick on June 21, excepting that it had a provision regarding a first 
trust in there. Is that correct? A. That is not correct. 

Q. Tell me what difference, if any, existed between the offer 
of June 14 and the offer of June 21? A. The clause as I just pointed 
out to you. The first trust money loan of $8,000 was not in the contract 
of June 14. | 
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Q. What was in the contract of June 14 relating to a first trust 
loan? <A. The highest obtainable, without stipulating any amount. 
ca * * * * 

172 Q. Do I understand you took that offer from Mr. Johnson on 
June 21? Did you ever present that offer to Mr. Didiwick? A. Yes, 
when I carried him the cash contract. I asked him if he wanted to 
change to this offer, to this term contract. 


* * * * * 
175 Q. I believe you said you submitted this offer to Mr. Didiwick. 
Is that right ? 


176 A. Itook that offer in with the $12,250, or -- 
Q. Did you submit this offer to Mr. Didiwick? A. That is right. 
Q. And Mr. Didiwick rejected it. Is that correct? Am I right? 
A. First and last he rejected it; rejected the particular offer of the 21st. 
THE COURT: Better find out when that was. 
THE WITNESS: Your Honor, as I stated Mr. Didiwick rejected on 
the 14th. 
THE COURT: We know about that. When did Mr. Didiwick reject 
the offer that you have in your hand there, which is Plaintiffs' Exhibit 3. 
THE WITNESS: In the evening of June 22. 
THE COURT: All right. 
* * * * * 
177 BY MR. CARROLL: 
Q. Mr. Didiwick testified that he never received that $14,500 
offer from you. Is he mistaken on that and you are telling the truth? 
A. Baseless; untrue; not one fragment of truth in it. So help me God 
he took it in his hands, sat on the living room couch and said to me, 
"Mr. Porter, this contract --" he looked at it less than two minutes 
-- $14,500 signed by N. Wilbert and Helen Johnson -- he said, "This 
contract only offers me $2500 cash." I said, "That is not true. You 
get the entire amount of the highest first trust loan that can be secured 
on it,"’ which was in the contract. 


Q. Did you represent to him approximately -- 
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MR. BRYANT: If Your Honor please, I think he ought to let him 
finish. ! 

THE COURT: Finish. Do not interrupt. | 

THE WITNESS: He said to me, he looked at it and said, "Only 
$2500?" He said, 'How much loan do you think he can get?" He is 
holding a contract in his hand, the first one; $2500 cash, $14,500. I 
said, "Between $7000 and $8000." He said, "Well, take your top 
figure, $8,000. The purchaser is putting in $2500. That is $10,500. 
By the time I pay you --''. As [told you earlier it would have been a 
five per cent commission, $725 or odd. 

He said, "By the time I pay you and my other expenses I will have 
a little over $9,000. I cannot accept that. Mr. Porter, I am just 
finishing building my house in Laurel and I have to have the! money, and 
I cannot accept it. Furthermore, $10,500 cash from purchaser, first 
trust loan, would leave a second trust of $4,000. At my age I would 
not consider carrying it. I do not want that much paper. Go back to 
your man --", meaning Mr. Johnson, ''--see if he can put in more cash." 

* *x * * * 

He said, "There is a man at the bank has promised me $12 ,000 
cash for this house and I can get it anytime I want. If you find anyone 
that will pay me $12,250 and pay you a commission above, over, and 
beyond I will accept it between now and June 22. That is my deadline. 
If I do not have anything better I am going to accept this offer from the 
man connected with the bank." So at that -- 


* * * aK 


185 Q. You were acting as the agent for Mr. Weitz? A. The 
purchaser, because the seller was not paying any commission. 





Q. I said but you were acting as agent at that time for Mr. Weitz. 
Is that correct? A. All the time. | 

Q. Mr. Porter, give me yes or no -- A. Yes. : 

Q. -- then any explanation you want. Is your answer yes? 
A. Yes. 


THE COURT: Now let him give an explanation. 
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THE WITNESS: From the time Mr. Didiwick said that he had to 


find a purchaser to pay him $12, 250 cash and pay me a commission over 
and beyond, from then on I considered myself working for the purchaser. 
With him not paying any commission I could not say that I was his agent. 


* * * ae * 
CROSS EXAMINATION 
BY MR. COLLINS: 

Q. Would you do me a favor and read in that contract who is 
described as whose agent? Is there a provision? Which one are you 
looking at, by the way? This is Plaintiffs' Exhibit Number 1, which is 
the contract describing Cornelia S. Whitney as purchaser, and Mr. and 
Mrs. Didiwick as seller. It says: 'The purchaser agrees to pay the 
Porter Real Estate, his agent, a commission." A. That is right. 

Q. What does the other one say about whose agent is whom? This 
is the one in which Mr. Johnson is the purchaser and Mrs. Whitney is the 
seller. What does it say there about commission? A. "The seller agrees 
to pay Wiley W. Porter, his agent, a commission amounting to $400." 

Q. Who is the seller in that? A. CorneliaS. Whitney. 


* * a ss * 
BARNEY O. WEITZ 
a defendant, was called as a witness by and on behalf of the plaintiffs and, 
after having been first duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CARROLL: 
* 


*x * * * 


A. Mr. Porter told me that he had a contract for $14, 500, with 


$2500 cash, which the owner would not accept because the owner wanted 


an all-cash contract and not a term contract. 
* * * 5d * 


HELEN S. JOHNSON 
a plaintiff, was called as a witness by and on behalf of the plaintiffs and, 
after having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CARROLL: 
* 


* a * * 
Q. Did there come a time in June 1951 when some negotiations 
were started to buy a house on West Virginia Avenue? A. There was. 
Q. Were you in on the initial negotiations, yourself? A. The 
first night my husband went to see it. 
Q. Do you recollect the date on which this was? A. That must 
have been the 20th. Q. The 20th of what month? A. Of June 1951. 
THE COURT: Do not answer what it must have been, just answer 
what you remember. 
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THE WITNESS: Iam sorry, Your Honor. The 20th of June 1951. 

THE COURT: Do you remember it was that date? 

THE WITNESS: Yes. It was on a Wednesday night, aiter work. 

BY MR. CARROLL: : 

@. Did you go with him that night? A. No. Idid not. 

Q. Was there some reason why you did not go? A. I had come 
out of the hospital on the 9th of June and I did not go around looking at 
houses. After he saw the house I went back the following night with 
him when he came home and told me, and he was interested. 

Q. Would that be on the night -- A. Of the 21st; ane that is the 
night we made the deposit. 

Q. When you went to this house on the 21st, who, if anyone, 
went with you? A. Mr. Porter and my husband. 

Q. When you went to the Didiwick house did you see anyone there? 
A. I saw his wife and his son. His wife was washing dishes and the 
: 

Q. Prior to going to that house on that night did you communicate 
with the Didiwicks in any manner before going to their house ? 
221 A. No. Ihad never seen them before. ! 
Q. Did anybody else communicate with the Didiwicks? A. My 
husband had been there the night before, but not communicated. He 
was dealing with Mr. Porter. That was the night before. 
Q. Do you know whether a telephone call was made to the 
Didiwick house prior to your going there that night on the 21st? A. No. 
We had made arrangements with Mr. Porter to meet him. He had told 


son was looking at television. 





him I would join him and we would go together. We went UF to his 
house and he -- | 

Q. Went up to whose house? A. Mr. Porter's house. Mr. 
Didiwick was not at home and we sat around and I sat in the living 
room talking to his wife, and his daughter played on the living room 
floor. My husband and Mr. Porter sat in another room talking; and 
then he called him and they were home, or whoever answered the phone 


I could not say. They said they were having dinner and told us what 
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time to come there. We sat there until time to go down. We walked 
down Oates Street together to Mr. Didiwick's house. 

Q. Had you ever been to Mr. Didiwick's house before that time? 
A. No. I had not. 

Q. Did you look through the house that night? A. Yes. I did. 

222 Q. Where did'you go from there? A. Backto Mr. Porter's 
house. 

Q. What happened when you got back? A. I again sat in the 
living room and talked to his wife. He and Mr. Porter and my husband 
went into another room and that is when the $500 deposit was put up. 
The check for the $500. 

* 5d a * * 

Q. Following that night -- that would be the night of the 21st -- 
A. Yes. 

Q. -- when did you next see Mr. Porter? A. I saw him -- he 
called on a Saturday. 

Q. What Saturday was that now, two weeks? A. The following 
Saturday. 

Q. What date would that be? A. I do not remember that. 

Q. Wednesday was the 20th. A. And Thursday was the 21st; 
Friday the 22nd. It must have been the 23rd. He said, "I have your 
contract.’’ When he came he said, "I am going to bring --" 

223 Q. Who answered the phone onthat date? A. I did. 

Q. Was your husband home at that time? A. No. He was not. 
He was not home when Mr. Porter brought the contract. I received 
the contract. 

Q. Did you look at that contract? A. Yes, I did; because he was 
not there. 

Q. Who was not there? A. My husband was not there. I was 
the only one at home. 


* * * * * 
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225 Q. Is the document you have before you the same type of form 
that was brought to you on this Saturday? Iam not concerned with what 
is typed into the document. I am concerned with whether or not the 
printed form was the same type printedform. A. Yes. | 

Q. Did Mr. Barney O. Weitz's name appear on that particular 
form that was brought to you that Saturday? A. Yes. At the bottom. 

Q. Where at the bottom? A. As seller. i 

Q. Asseller? A. Yes. | 

MOTION ON BEHALFOF DEFENDANT PORTER 

249 MR. BRYANT: If Your Honor please, at this time, on behalf of 
the defendant Porter, I move that the complaint be dismissed for the 


reason that it is barred by the three year statute of limitations in this 


matter. 3 
* * * * : * 
250 MR. BRYANT: Your Honor, may I state my entire grounds? 


THE COURT: I think we ought to pass on the statute of limitations, 
first. If you have some other grounds let us reserve them. 
MOTION ON BEHALF OF DEFENDANT PORTER 
282 MR. BRYANT: I have a motion for judgment for the defendant 
Porter on this ground: ! 
There has been no showing here that Porter had any duty which he 
breached to Mr. Didiwick * * * ! 
* * Bs * * 
284 ‘I say both as to Didiwick and as to Johnson they fail to make a 
case in that they have shown, first, no duty that Porter had which he 
breached to either one of them. 


* * * * | * 





290 There is no testimony on which the jury could assess damages, 
assuming that they found fraud has been committed. That ‘is why my 
argument on that point. ! 


* * * * * 
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309 FURTHER ORAL ARGUMENTS ON DEFENDANTS MOTION 
334 ***We say in this particular broker and agent relationship that is no 


agency relationship for this reason: Mr. Didiwick said there was none; 
he did not hire this man. 

* * od oe 

335 MR. BRYANT: I was going to get to that point. 

I say this, that I may not be stubborn about it but I say Mr. 
Didiwick said it was not agency; and the instrument in evidence here 
indicates that Mr. Porter was to be paid by the purchaser. I say that 
establishes non-agency. I will come to Your Honor's point quickly. 

x ae * sd * 

339 MR. BRYANT: May I re-state the proposition so that I might be 
clear on it; so I can know what I am looking for. 

Your Honor is interested in law which states that specifically in 
these terms that the broker who is authorized to make a cash sale was 


not bound to return to or communicate to the vendor term sales. 


* * * * 


*x 
MR. COLLINS: * * * 
352 A listing card does not determine for whom the broker is acting 


as agent. Under our statute before any broker can offer a piece of 
property for sale, or to make a deal in connection with it he has got to 
have authorization from the owner. That does not make him the owner's 
agent automatically, without more. The question of paid or unpaid 
does not conclusively determine the question of agency, either. 

* * * * 

If Your Honor will recall Mr. Didiwick's testimony on this 
question of agency, first of all he does not recall whether he signed a 
listing or not; he clearly recalls he never agreed to pay him; he clearly 
stated, "I did not hire him". If that is not in laymen's language, "He 
was not working for me", if that is not the equivalent of saying he is not 
his agent I do not know what can be any more clear -- yes, I do’ 

What can be more clear is the contract he signed in which the 
man is listed as the agent for Weitz; so that it seems to me on Didiwick's 
own testimony, and on his signed documents, that Porter was the agent 
for Weitz. 
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THE COURT: Where is he listed on some printed document as 
the agent for Weitz? 
353 MR. COLLINS: If Your Honor will recall on the contract of sale 
signed by Mr. Didiwick it is stated the purchaser Cornelia Whitney 
will pay to Wiley Porter, her agent, or his agent -- it uses the term 


"his", -- referring to purchaser as "his agent" -- a commission as 


agreed. That is contained in the contract. | 
THE COURT: That contract was not signed by Weitz.: 
MR. COLLINS: It is signed by Cornelia Whitney and Didiwick, 
both. : 
THE COURT: You said signed by Weitz. | 
MR. COLLINS: If I said Weitz Iam awfully sorry; I meant 
signed by Mr. Didiwick and signed Cornelia Whitney. What Cornelia 
Whitney did, Weitz did. I did not mean to mislead the Court. That 
document, signed, so far as Iam concerned Cornelia while? is 





Barney Weitz in this transaction. 
* * * * * 

356 Let us assume that this man Porter did make the assertion -- 
there is no testimony, but let us assume it -- did tell him $12, 250 was 
the top dollar he could get from Johnson. Might I ask Your Honor 
where is there any showing of detrimental reliance and any proof of 
damages on the point? | 

* * x 
RULING OF THE COURT | 
THE COURT: The question of the statute of limitations is one 
that is not free from doubt in my mind; but I am not so sure of the 
law on that point as to justify me in sustaining that motion. 
I will overrule the motion to dismiss on the ground of the statute 


of limitations. * * * 
*x 
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As to the case of Didiwick against Porter, I believe there is a jury 


question as to whether Mr. Porter occupied a position with respect to 
Didiwick which would require Porter to reveal to Didiwick the fact that 
there was an offer of $14,500 on terms, although Didiwick's price had 


been $12, 250 cash; and as to that I am going to let it go to the jury. 
* * +d * * 


WILEY W. PORTER 
the defendant took the stand and, after having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRYANT: 


x * * * ae 

THE COURT: Mr. Porter, let me go back and ask you, in making 
that price of $14, 500 cash did Mr. Didiwick say whether or not he was 
willing to pay a commission out of it? 

THE WITNESS: That whether he was willing to pay commission? 

THE COURT: Out of the $14, 500. 

THE WITNESS: That was assumed. I put it in the contract. Yes. 

BY MR. BRYANT: 

Q. What did you do with that term offer you had? A. I was ordered 
to prepare it on the night of the 13th. I took the term offer to Mr. Didiwick's 
home. I live in the same block. I walked down to the corner to Mr. 
Didiwick. He was in the basement; the drive-in garage; the room to the 
back of the premises. I walked down and tapped on the door. I said, "I 
have an offer for you". He said, "My wife is ill today; and I have been 
packing up because I am getting ready to move. I will stop now and go 
upStairs and wash my hands and look at it". He did that; took me up the 
steps to the first floor; sat down and I handed him the term offer, $14, 500, 
and $2,500 cash. He said, "Mr. Porter, this contract only offers me 
$2,500." I said, ‘That is not all. You will also get the highest first trust 

loan that can be secured on it". He said, "How much?". 

MR. CARROLL: May I interrupt? Mr. Didiwick is having a little 
difficulty hearing. May you speak extra loud, please? I hear you 
perfectly; but he did not. 

THE WITNESS: He said, "This contract only offers me $2, 500." 

I said, "That is not all. I mean you will get the full amount of the 
highest first trust that can be obtained on it." He said, 'How much do 
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you think you can get?". I said, "Between seven and eight thousand 
dollars.'' His reply was that, 'We will take your top figure of $8,000, 
and the purchasers are putting in $2,500; that is $10,500. By the time 
I pay you and my other fees I will have just a little better than $9 ,000. 
That is not enough. My plans are very well established. lam building 
a new house and I have to have the money, so therefore I will have to 
have more cash." , 

I said, "Mr. Didiwick, I have this contract; and I think it is time 
to be specific. What do you want, specifically ?"" because I'knew when 
he said $14,500, and $2,500 cash I had no doubt as to possibilities. I 
said, "Give me what is the exact price you want now." He said, "Mr. 
Porter, I will tell you the truth; a man at the bank has given me a 
standing offer for this house until a few days in the future for $12,000 
net cash to me. If you can find anyone that will pay me $12,250 





374 Thaveadeal. Those people made me the $12,000 offer first; and 


if I take $12,000 I am going to take it from them." : 

I said, 'Mr. Didiwick, that is a maximum price; and Iam not able 
to give you too much encouragement, but it is at least something 
definite. He said, "Beyond that understand that you are to get your pay 
over and beyond my $12, 250, whatever you get." : 


* * % * | * 


377 Q. When you took that $14,500 term offer to Mr. Ditiwick you 


told Mr. Didiwick it was Johnson's offer, did you not? A. ‘That is 
correct. 


* * * * * 


378 Q. You took a $12,250 cash offer to Mr. Didiwick on ‘this 


379 


property? A. That is true. | 
@. At that time was Whitney's name on that offer? \ $12,250 

cash? | 

Q. Yes. A. It was. | 

Q. Did you give it to Mr. Didiwick in his hand? A. | Certainly. 

Q. What time of day or night was it? Was it daytime, or night 

time? A. It was in the evening; between 4:30 and 6:00 in the afternoon. 


: 
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Q. Did he look at that offer? A. He looked at that offer about 
two minutes. 

Q. Did you tell him that this is the best offer that Johnson had? 
A. I definitely did not. 

* *x * ae * 

380 Q. -- you were at the title company in connection with Mr. 
Didiwick's house. Is that right? A. That is true. 

Q. Who was at the title company besides yourself, if you recall? 
A. Mrs. Whitney, Mr. Weitz, Mr. and Mrs. Didiwick, Mr. and Mrs. 
Johnson. 

Q. Was there any time at that title company that all of these 
persons were there at the same time? A. Yes; most certainly. During 
the whole period of the settlement. Both settlements were scheduled 
ana were held 11:00 in the morning, July 18, 1951. All four parties 
to the settlement were there; stood in the lobby and talked. Mr. 
Johnson told me when I left that he agreed with Mr. Didiwick on the 
amount of money he would pay him for his television aerial which Mr. 
Didiwick said he did not want to go with the house, even though he did 
not put it in the contract. 

* * * * * 

401 MR. BRYANT: At this point I would like to introduce into evidence 
a part of the official land records of the District of Columbia, as con- 
tained in Libre 9518, land records of the District of Columbia, and 
those entries which are entered on pages 532 through, and including, 
page 543. 

MR. CARROLL: No objection. 

THE COURT: Admitted. I suppose you will have copies made to 
substitute for the book itself. 


(Thereupon, documents were 
received in evidence, no exhibit 
number having been assigned. ) 


MR. BRYANT: Might I be allowed to read from the pertinent 
material? 


we 


A a oe 


4) 
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| 

THE COURT: You may read; but I was thinking of the record. You 
do not want that book in evidence, do you? 

MR. BRYANT: No. Ido not want the book in evidence. I will 
see if I can obtain it. 

I understand that the original of the deed -- Mr. Collins has one 
of them and he has left the courthouse. I will make some arrangements 
to procure them. | 

THE COURT: All right. | 

402 MR. BRYANT: May I be permitted to read one pertinent bit of 
information? | 

THE COURT: Go ahead. ! 

MR. BRYANT: I will ask the Court to take judicial notice of the 
fact that the requirement for so-called revenue stamps appears, as in 
accordance with the laws of the District of Columbia of the United 
States; and that on the deed, which reads, "From James T. Didiwick 
and wife Clara Didiwick, both of the City of Washington, parties of the 
first part, and Cornelia S. Whitney, of the City of Washington, District 
of Columbia, party of the second part," this is the deed which purports 
to transfer the property from Mr. Didiwick to Mrs. Whitney. There 
are affixed hereto revenue stamps in the amount of $13. 75. 





In the deed which purports to convey the property from Cornelia 
Ss. Whitney of the City of Washington party of the first part, to N. 
Wilbert Johnson, and wife, Helen Johnson, parties of the second part, 
we have revenue stamps affixed hereto in the amount of $15.95. 

I would like to call your attention to the fact that this first deed 
to which I made reference has the file stamp on it, time stamped July 
24, 2:44 p.m., 1951; and is listed as the Recorder's entry Number 
31682; and that the second deed which conveys the property from 
Whitney to Johnson is listed under Recorder's Number 31863, and has 

— 403 the file stamp July 24, 2:45 p.m., 1951. : 

* * * * | * 

THE COURT: I call your attention to the fact you have not pointed 
out to the jury what you want them to consider in the ss ie proceedings 
of the title company. | 
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MR. BRYANT: Thank you, very much. Might Iask Your Honor's 
indulgence because these items are long, but not lengthy, might I pass 
them to the jury? 

THE COURT: I think it would take the jury all afternoon for each 
one of them to read that. 

MR. BRYANT: I have reference to the settlement sheet from 


which I am reading the written-in material. I am reading typed material. 


"Realty Title Insurance Company." 

Now I go to the written material. The date is July 18, 1951; Case 
Number 45367. Atithe top left-hand part of the page there is the name 
N. Wilbert Johnson; Senior; and underneath that is Helen S. Johnson. 

It has to do with the lot 126, 1329 West Virginia Avenue, Northeast. 

Under the item "Deposit"' we have "Wiley W. Porter, $500." 

And in the right-hand column, indicating credit to Mr. Johnson of $500. 

All this is preceded by the very top figure $14,500, indicating a 
sales price of $14,500. 

Then we have an item "Conveyance", $15.00; Weitz 


404 Realty Corporation, $15.00; and, also, Jefferson Federal Savings 


and Loan Association, $5.00. "Appraisal Fee", Jefferson Federal 
Savings and Loan Association, $5.00; and these amounts I am reading 
from now in that column which amounts to cost, I take it. Then there 
is entry in the first deed of trust up to the first of August 1951, $14.67. 
Then there is an insurance item of $26.00. There is another insurance 
item, apparently fire and extended coverage, $14.00. There is an 
amount of $5.46 in taxes; and then there is an amount of $63.25, repre- 
senting five months ‘advance taxes. There is an examination of title 
charge, $56.00; tax certificate for $2.00; $16.40 for recording; $6.00 
for noting conveyances; $3.00 notary fee; and $15.00 settlement fee. 

All those items I have listed are cost items to purchaser. Now 
we have the same type of situation in case Number 45367, which has in 
the upper left-hand the name of Cornelia S. Whitney; and has to do with 
the same property, lot 126, 1329 West Virginia Avenue, Northeast; 
price $12,250. 
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Under the item "Deposit" there is written in with the title company 
$500. They have a commission Wiley Porter, $400. Then they have 
deferred payment, I believe, $4,000. That would be the second trust 
note. Then there are some expenses. | 

Recording $1.80; note conveyance $2.00; notary fee : 


—- 00; setieninu, fee ie 00; revenue atanive $15. eB | 


MR. BRYANT: There is Gk a saved sheet a the name 
James T. Didiwick and Clara D. Didiwick in the upper left- -hand corner, 
case Number 45367, dated July 18, 1951, having to do with the same piece 
of property, lot 126, 1326 West Virginia Avenue, Northeast, in which we 
have the price $12, 250. | 

We have deposit, none. We have commission, none; speaking in 
terms of Mr. Didiwick's costs. The only thing that Mr. Didiwick is listed 
here for as costs as $7.56, some tax adjustment; and there are revenue 

stamps in the amount of $13.75. On the bottom of that sheet we 
have "Approved" and a space reserved; for''Approved" we have J.T. 
Didiwick and Clara D. Didiwick. Incidentally, on the settlement sheet 
which had to do with the N. Wilbert Johnson, Senior, and Helen S. Johnson, 
and a space reserved for the item "Approved" we have in s¢ript N. Wilbert 


Johnson, Senior, and Helen S. Johnson. ! 
* * + * * | 


MR. BRYANT: I make my motion for a judgment for the defendant, 
on our evidence. | 
* “ * | 
JAMES T. DIDIWICK : 
the plaintiff, was called as a rebuttal witness on his own behalf and, 
having been previously duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION | 
BY MR. CARROLL: ! 


Q. Iwas informed after you testified the other day that you are 
hard of hearing. Is that correct? A. That is right: ; 

Q. Will you indicate what difficulty you have, and what ear? 
A. Ihave got one bursted drum. ! 

Q. Can you hear at all out of thatear? A. Very little. 
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* * * * * 


415 Q. Do you remember that night when you first authorized Mr. 
Porter to sell your house? A. I do not remember the date. 

Q. Do you remember the incident having occurred? A. Yes. 

Q. After you had given Mr. Porter the authorization to sell your 
house when did you first see the Johnsons with respect to that day? 

A. To the best of my knowledge it was the next day. 

* * a * x 

Q. When did you first receive an offer from Mr. Porter with 
respect to the time that you saw the Johnsons? A. I think that was 
the next day. 

416 Q. Do I understand that you gave Mr. Porter the authorization 
one day; your recollection is you first saw Johnson the next day; and 
the following day was the date you got the offer from -- A. To the 
best of my knowledge itis. Yes. 

Q@. How much was that offer for. A. Iasked Mr. Porter 
$14,500, cash. He left. He came back in another day or so. I think 
it was the next day. He had an offer of $12,250, cash. He said that 
was the best that the Johnsons could pay. 

Q. Did Mr. Porter ever come to your house and sit down and 
discuss the $14,500 offer to you? A. For cash? 

Q. The $14,500 offer; at any time. A. No. 

Q. Mr. Porter testified, as I recollect, that he said he came to 
your house and sat down and discussed with you the fact that he hada 
$14,500 offer from Mr. Johnson. Is that true, or is that untrue? 

A. That is untrue. If there had been such a time that I had been offered 
$14,500, and the amount would have been nine, ten, or $10,500 cash, I 
could not have turned that down. 

* * * * * 

418 Q. Mr. Porter testified, as I recollect, that he came to see you 
and discussed an offer with you; you gave him six days to raise $12,250. 

MR. BRYANT: That is not the testimony. 

MR. CARROLL: That is my recollection. 
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MR. BRYANT: I beg to represent to Your Honor that'that is not 
the testimony. | 
THE COURT: It is pretty close. He said about six days. 

MR. BRYANT: Iam saying this to Your Honor -- I withdraw it. 
BY MR. CARROLL: ! 
Q. About six days to raise $12,250. Did that occur? A. No. 
That did not never occur. | 
Q. I think Mr. Porter also said that the reason six days came 
into play was that you were running on the railroad, and you had to 
go on a trip, and you would not be back for about six days. Is that 
correct? A. Listen -- | 
THE COURT: Answer; then make your statement. _ 
THE WITNESS: No. I hada run out of Washington, Colonial 
3 and 4. I left Washington at 8:30 p.m. of the evening. I went to 
West Virginia; 166 miles. I left West Virginia at 8:37 -- i 
419 I think it was at that time -- a.m., in the morning; the next 
morning, I was back in Washington at 10:05, I think was the time. 
Q. Is that 10:05 a.m.? A. The next morning, a.m.. 
Q. Was that a regular run you had? A. A regular run every day. 








Q. Were you ever away on a run that took you six days to get 
back? A. No. We did not have those kind of runs. ) : 

Q. How long have you been working for the railroad? A. Since 
the 8th day of February 1907. 

Q. Was that your regular assigned run? A. That ¥ was my 


regular assignment. | 


Q. Were you making that run during June of 1951? A. For the 


past seven or eight years. ! 
Q. If this $14,500 offer -- $2,500 in cash; highest first trust 
obtainable; the balance in a second trust to come back to you of $4,000 
-- had been submitted to you, would you have accepted it? i A. If that 


had been explained to me I certainly would. Yes. 
* * * 
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CROSS EXAMINATION 
420 BY MR. BRYANT: 


Q. Mr. Didiwick, at the time that you gave Porter authorization 
to sell your property you said you wanted cash. Is that not correct? 
A. That is right. 

Q. You emphasized "cash", did you not? A. I told him I wanted 
$14,500 cash, if any way to get it. 

Q. You are now telling us when Porter gave you a contract for 
$12,250 that he told you that that was all that the Johnsons could pay. 
Is that right? A. Thatis right. Yes. 

Q. You never have been in any doubt about that, have you? A. No. 
I never had any doubt about that. I had no reason to doubt it. 

Q. No. I mean this, you have never been in any doubt about the 
fact that Porter told you that. Is that right? A. Sure. 

Q. You remember your testimony? You were the very first 
witness in this case. Mr. Carroll asked you what was said to you 
when the man shoved the $12,250 contract into your hand. Do you re- 
member that you told him "nothing"? 

421 A. Idonow. Yes. 

Q. Do you remember you told him that? Do you remember after 
a series of questions that Mr. Carroll asked you the very specific 
question, "Did anybody tell you that this was the Johnson offer?", and 
your answer was, ''No."" Do you remember that? A. I remember it now. 

Q. You remember that. That was the day before yesterday, was 
it not? A. (Witness nodded.) 

* ie * % ak 

422 Q. You told Porter to get you a cash offer, did you not? A. Yes. 

Q. When he presented that $12,250 contract to you he told you 
that was the highest cash offer he could get? A. He told me that that 
was the best that the Johnsons could pay. 


. Q. You are certain about that? A. Iam certain about that. 
* * * * * 
423 Q. You knew, as a matter of fact, that the Johnsons were dicker- 4 
ing for your house, did you not? A. Yes. Sure. Mr. Porter told me. 
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Q. They were in your house, were they not? A. Sure. 
Q. You did not show your house to Mrs. Whitney, did you? 
A. No. | 

Q. You showed it to the Johnsons, did you not? A. Yes. 

Q. You knew, as a matter of fact, at the settlement of this 
property, or within a few hours or days thereafter, that the Johnsons 
had, in fact, acquired your property, did you not? A. Had done what ? 

Q. Had gotten to the point they moved init? A. Yes. Sure. 

Q. You knew that Johnson, who wanted to buy your property 
from you, ended up with your property, did you not? A. That is right. 

Q. Had you ever seen Mrs. Whitney before you went down to the 
title company? A. No. 


424 Q. Did anybody represent to you that Mrs. Whitney 1 was buying 


that property on behalf of the Johnsons? A. No. ! 
Q. You saw the Johnsons at the title company, did you not? 

A. Iam almost sure he was. I might have been mistaken. They claim 

they were not there. I thought I saw them. 





Q. Who claims they were not there? Whom did you sy claimed 
they were not there? A. Mr. Johnson. 

Q. Porter said they were there, did he not? A. I thought I saw 
them there. | 

Q. You heard Porter say they were there, and Weitz said they 
were there? A. I heard him say. ! 

Q. Your recollection is that they were there? A. To the best 
of my judgment. I would not swear to it now. There has been so much 
confusion. 

Q. Yes, there had been such confusions all right. | 

Before you made any deal that Porter had anything to do with did 
you, in fact, have a commitment from some official at a bank, some 
man at a bank, for a $12,000 cash offer? A. I hada $12,000 cash 


' 
\ 


offer. I would not say it was from -- 


36 


425 Q. You told Porter you had such an offer, did you not? A. I 
told him the truth. 

Q. Iadmit that, otherwise he would not know anything about it if 
you had not told him, would he? A. No. 

* oe * * a 

426 Q. You wanted to sell your property for cash, and you authorized 
Porter to do it, did you not? A. No. I gave him a permit to do it, 
but he was doing it,'as he told me, for a favor for the Johnsons. 
Q. You mean he was working for Johnson and not for you? 
A. That is right. He was representing Mr. Johnson. 

Q. You never had any idea he was working for you, did you? 
A. No. 

Q. You were not going to pay him anything, were you? A. No. 
That is right. 

THE COURT: You mean right in the beginning when you fixed a 
price of $14,500 cash that you did not expect to pay him a commission? 

THE WITNESS: No. I was not expecting to pay. I asked $14,500 
cash for that house for myself. 

THE COURT: You did not agree to pay a commission out of that? 

x * * we sd 

BY MR. BRYANT: 

Q. Did there come a time before you got your lump sum check 
at the title company you went down to Johnson and asked him about 
your money? A. Yes. 

Q. What did Johnson tell you? <A. I cannot just recall what he 
told me. 

Q. Have you got any vague idea? A. Waita minute! I cannot 
recall what he said, but he told me that the title company ought to 
settle. 

Q. Then what did you do? A. Iwent on back home. They 


called me in a few days and told me to come up and get my check. 


e * * *x x 
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REDIRECT EXAMINATION, BY MR. CARROLL: 
429 Q. Do you remember the first night Mr. Porter came 


430 around to your house he had you to sign a little card? Do you 
remember signing a little card? A. No. I donot remember signing 
a little card. All I remember is signing that release for him to sell 
the house. 


431 RECROSS EXAMINATION BY MR. BRYANT: ek Ke : 
432 Q. That is the offer you are talking about? A. That is right. 
Q. Is that the thing you said heshovedat you and told you the 
Johnsons were ready to buy? A. (Witness nodded.) : 
Q. In the lower left-hand corner is a date. Did you put that in 
there? A. Yes. ! 
Q. What part of this do you recall specifically reading? A. Right 
here. : 
Q. Can you read it for me now? A. $12,250. | 
433 Q. Can you read the very first bit? A. "Cornelia S. Whitney." 
MR. BRYANT: I have no further questions of the witness. 


* * * * | * 


479 MR. CARROLL: * * * It is not a proper question to go to the jury. 


* * * * * 


481 MR. CARROLL: And the record will show the plaintiffs' objection 
| 
i 


to the amendment, Your Honor. 


* * e 
482 JURY CHARGE * * * * 
488 On the other hand, it is the law that ifa propertyowner 


lists his property with a real estate broker for a certain price and the 
real estate broker, in trying to sell that property, gets a proposition from 
a prospective purchaser which is for a larger sum of money, but on 
different terms, it is the duty of that real estate broker to tell the 
propertyowner that he has this proposition so as to give him the 
opportunity, if he wishes, to change his mind about demanding all cash 
and to take the higher figure on terms. So it was the duty of Mr. 

Porter, under the circumstances here, when he got that proposition 


from Johnsons to communicate it to Didiwick. 
* * * * 
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Fraud is the making of a false statement of some material fact 
which the person stating knows to be false, and which the other person 
believes and relies on and acts on to his damage. 

It is alleged here that there were false statements of two kinds 
made; that is, an active false statement that Johnson could not raise any 
more cash than $12,250. But there is another kind of false statement 
which consists in withholding a material fact, and thereby deceiving. 

I call it a false statement. It is not actually a false statement, but 
it amounts to the same thing; and that consists in the claim that Porter, 
having this proposition of $14,500 from Johnson, concealed that fact 
from Didiwick and told him instead that $12, 250 was all he could get. 

Porter, aS you remember, Said that he did give that proposition to 
Didiwick. Didiwick says he did not give it to him. If you believe that he 
did not give it to him that amounts to the same thing as if he had made a 
false statement to him. Then if you further believe that Didiwick believed 
the false statement, or, in the case of the concealment, if you believe 
that Didiwick was influenced by the concealment to act and to sell his 
property for less than he could have gotten for it had he been told the 
truth, and was damaged by that, then it is your duty to answer the 
questions that the Court is going to ask you favorably to Didiwick so that 
he can recover. If you believe Porter then it is your duty to answer these 
questions favorably to Porter so that Didiwick will not be able to recover. 

* * * ok * 

The first question which you are to consider is: 

Do you find from the preponderance of the evidence that the 
defendant Porter was the agent of plaintiff Didiwick? 

I do not know of any substantial conflict in the evidence on that. 

It is true that Didiwick said on the stand he did not hire Porter, but it 
was very plain from what he said that he did ask him to sell his house; 
when Porter came there Didiwick told him that he did want to sell his 


house and he gave Porter the right to go out and find a purchaser, 
and he named a price at first of $14,500 cash. Later when Porter 
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came back to him he named a lower price of $12,250, but he still gave 
to Porter the listing of that house, Porter being a broker. | 
Whether he hired him is not material. Porter could act as Didi- 
e wick's agent without being hired; that is, he could act as his agent for 
. the purpose of procuring a purchaser for the house which Didiwick had 
listed with him for sale; so I do not think you will have any trouble in 
answering the first question. | 
“ * 3 ad * | * 
492 I have already indicated to you that the evidence on one side of 
x Mr. Didiwick is that Porter told him that $12,250 was all the money 
. that the Johnsons could raise. Didiwick testified to that at one point in 
his testimony, having earlier testified that Porter did not say anything 
to him about that; and Porter says that he did not make that statement. 
That is the only evidence in the case of a false representation of fact. 


* * * 5 * 
498 * * * Then there was a second mortgage note of $4,000 that may 
have been worth considerably less than its face value. If so, then 
™ whatever the second mortgage note should be discounted would be taken 
* off of the money that Didiwick could have gotten. On the other hand, 
| if the $14,500 proposition was worth its face as compared with the 
$12,250 cash proposition then Didiwick lost the difference between 
$12,250 and $14,500. It is for the jury to decide, first, whether he was 
damaged at all by the conduct of the defendant Porter; if he was, say 
"yes," and if he was not, say ''no."" If you say "yes" then say in what 
e amount he was damaged. | 
cS * * * * | * 
Pe 499 The final and last question, number nine, has to do with the 
| defense of the statute of limitations. I think I should explain that to the 
jury. 
. It is provided by statute that a claim of this kind is barred within 
a certain number of years. That means that if the person who thinks 
» he is being wronged by fraudulent acts just goes along and does nothing 
about it and permits the statutory period of time to elapse before he 
| 


| 
| 
| 
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ever brings his suit, he cannot recover anything; but that is subject to 
this qualification, if it is a matter of fraud and if the plaintiff had no 


inkling that any fraud was being perpetrated on him, if there were no 


circumstances which ought to lead an ordinarily careful and prudent 
and reasonable person to make some investigation, then the person that 
commits the fraud cannot take advantage of the statute of 

500 limitations; and so the question arises here if you decide that there 
was fraud you should decide this further question: Were there circum- 
stances in connection with this transaction which would have put a 
reasonable man on notice that there was something irregular about it 
and which would have caused that reasonable man to go ahead and make 
some inquiries ? 

We know that if he had made those inquiries there were sources 
to which he could have gone and could have discovered the truth at that 
time. Therefore, if there were in the circumstances something which 
a reasonable person would have seen at the time and would have 
questioned at the time, then if he just neglects to go ahead and make 
any inquiries, or try to find out, then he is not entitled to recover 
anything now. 

* * * xe aK 

If you find that defendant Porter made a false representation of 
fact to plaintiff Didiwick or concealed from him a fact which he was 
under a duty to disclose, do you find from the preponderance of evidence 

501 that plaintiff Didiwick, in the period between the month in which the 
negotiations for the sale began, June 1951, and four months thereafter, 
October 27, 1951, did not discover nor by the use of ordinary care 
might not reasonably have discovered the misrepresentations or 
concealment? 

The reason four months are mentioned in there is that Mr. Didi- 
wick waited for four months later than the statutory period of limitations 
before he brought this suit; so, if during that four months he could have 
discovered by the use of ordinary care, such as a reasonable man would 
exercise, that there was a misrepresentation or concealment then even 
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though he believed there was sucha misrepresentation he cannot recover 
now. | 

If you believe that he did not or could not reasonably have discovered 
the misrepresentation or concealment within that period of four months 
then you answer this question "yes.'' If you believe that he did or could 
have discovered any such misrepresentation or concealment within tha 
period then you answer this question "no." i 

* * cis * * 

504 MR. GARDNER: We have one comment. We are commenting on 
the evidence as it bore on the first question about whether there was an 
agency. Your Honor paired off against each other the testimony of 
Didiwick, that he did not hire Porter, as against the fact Porter 
testified Didiwick did give him a listing. | 

We think that there is another portion of Didiwick's _ 

505 testimony that is significant and important on this point of agency 
that Your Honor did not icnlude in your comments; and that was Didi- 
wick stated that he considered Porter to be Johnson's agent. We think 
under our understanding of agency where there has to be some meeting 
of minds between principal and agent that that understanding on the 
part of Didiwick would have some legal significance. | 

* * * * * 

THE COURT: You do not need to arg_e that because I agree 
with you on it. It would not be material because there was the duty , 
in my opinion, arising from the acceptance by Porter of the listing; 
and I have included that interrogatory merely because it was submitted 
by counsel for the defendant; and I want him to have an opportunity of 
getting the answer, if he felt it was material. Actually, I do not feel 
that it is material, so I will overrule the exception. ! 


* * e * | sd 
506 If you think that he could and should have ! 
507 found out everything about this transaction at that time asa 


reasonable man, then he is not entitled to recover here, and your 
answer to this interrogatory should be "no." That is, the interrogatory 
| 


| 
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says do you find from a preponderance of the evidence, and so forth, 
that he did not discover nor by the use of ordinary care might not 
reasonably have discovered the misrepresentation or concealment, you 
say "no,’’ meaning that he could have discovered it by the exercise of 
reasonable care. If you find from a preponderance of the evidence 
that he did discover it, or by the use ofordinary care that he might 
reasonably have discovered it, then you answer it "yes." 

* * * * * 

512 THE COURT: This is what I had in mind, I have already told 
them, and I will tell them further if they want a further statement, and they 
have indicated that they do, what the legal principles are to be as 
applied to the facts as they decide them; and then taking the legal 
principles that I have given them, and will further give them, and 
applying their finding of fact it seems to me they could answer this 
question very simply. 

* * * a * 

513 MR. CARROLL: I might suggest counsel is suggesting that this 
proposed number nine which the Court has suggested does not answer 
the true questions contained in question number nine; that is one of the 


fallicies of that question. It is not a question; it is more than one 


question, and that number nine, as submitted, confuses anyone; not a 
judge, but to anyone less than that status, it would be a matter of con- 
siderable involvement. 

* 5 * * 

THE COURT: | Ladies and gentlemen, a note has been sent from 
you by the foreman that the jury requests additional interpretations of 
questions six and nine; and also an explanation of the statute of limita- 
tions is desired. 

Sd * ae * * 

015 THE COURT: If the explanation is given of what would cause the 
statute of limitations to come into operation and what would prevent it 
from coming into operation, then would you understand how to answer 
question number nine? 





! 


és : 
THE FOREMAN: I believe we would. i 

THE COURT: Then I will undertake to make that clear. I tried to 
do it before, but perhaps something that I said may not have been re- 
membered clearly by the jury; or perhaps I was not clear enough. 

The statute of limitations against tort actions, that is, actions 
for damages for a wrong, would have barred the plaintiff from bringing 
this suit. In other words, that statute of limitations expired four months 
before he actually brought the suit; but since the suit is based on a claim 
of fraud the statute of limitations does not apply so as to bar the suit 
unless the circumstances were such that a reasonable, careful, and 
prudent person should have made inquiry and discovered the fraud. 
That is why this question nine is asked, so that we will know when you 
have answered that question whether you believe that under all these 


516 circumstances a reasonable, careful, and prudent person, knowing 


what Mr. Didiwick knew, or should have known from the observations 
that were there for him to make at the time of the transaction, if you 
believe that a reasonable, careful, and prudent person should have 
made inquiry there and determined what the true facts were, then we 
want you to answer that question that you do believe that; and if you 
do not believe that, if you think that the preponderance of the evidence 
does not show that, then we want you to answer the questions that he 
was not in a position where he should have made inquiry. Then after 
you made that answer the Court will know whether the statute of 
limitations applies, or not. ! 
* * * 
518 "JURY VERDICT sem | 
520 THE DEPUTY CLERK: Question nine, your answer is "no.” 
THE FOREMAN: That is correct. 
THE DEPUTY CLERK: Is that the answer of the rest of the 
jurors? | 
(Affirmative response.) | 
It has been signed by the foreman, Your Honor. 


THE COURT: All right. Are there any further questions that 
| 


any counsel wishes to have propounded to the jury? 


* * * * x 
522 All right. You are excused from this case, then, and discharged, 
and report to the civil jurors lounge. Thank you. 
(Thereupon, at 3:50 p.m. the jury was discharged.) 
ak a * * bd 
MR. CARROLL: This question number nine, I submit, is so 
ambiguous nobody would understand it. I have objected from the 
commencement that that is not a proper question 
523 to go to the jury. I do not know what this means quite clearly my- 
self. I have read this thing three or fourtimes and the more you read 


it the more you get confused as to what it means. I am quite honest 
about that. 


* * * * 

524 MR. CARROLL: I might suggest this to the Court, after this 
finding was put in, and I believe that this matter was passed to Your 
Honor, I believe you spent some few moments reading that to see what 
that "no" meant, yourself. 

THE COURT: You are right about that. 

* * ca Bd 

THE COURT: | There is no question in my mind we 
cannot do anything further with the jury; but in reading the 

525 charge of the Court to the jury if you can discover in the charge 
that I told them that an answer of "no" would be an answer which 
meant that the statute of limitations was not applicable then I will consider 
some motion on it; but I tried as best I could to tell them exactly what 
the answer "no'’ would mean, and then I asked them specifically when 
they were in here to get some responses to inquiries if they now under- 


stood that question so that they could answer it; and they said they did. 
* * * * * 


529 


THE COURT: * * * I think Mr. Ramsay, who is sitting in the 
courtroom, wants to say something to the Court. 

We have the recess, but Mr. Ramsay can talk to the Court 
during the recess. 
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MR. RAMSAY: We consider we made an error on question 
number nine in the case of Didiwick versus Porter yesterday. I have 
prepared a statement to that effect, and explaining how the jury 
feels about the question involved in number nine signed by the members 
of the jury. | 
THE COURT: Mr. Ramsay, I believe that you came to my chambers 
this morning and told me substantially what is said in this statement, 
and asked me what I thought you should do; and I suggested to you that 
the only recommendation that I could make is that if all the jurors had 
the same understanding that you should prepare this statement in 
writing and the jurors should all sign it and present it to me in court. 
I will take the statement and I will ask the clerk to get counsel on 
both sides of this case to appear here at 2:00 and we weill take it up 
and see what is to be done. | 
THE DEPUTY CLERK: Do you want all the jurors here? 
THE COURT: I suppose all the jurors shouldbe __ 
here because counsel may want to ask them some questions. 
MR. RAMSAY: Do you arrange to get the jurors out of the lounge? 
THE DEPUTY.CLERKE: If they have not been put on juries we 
will not have any difficulty; but if they are on juries -- : 
THE COURT: If certain ones happen to be on juries “- 
THE DEPUTY CLERK: I will call right now and we can stop 
that, if possible. | 
AFTERNOON SESSION (2:00) 
THE COURT: Before proceeding with the case of Powers versus 
Pennsylvania Greyhound Lines which is on trial, there is ai matter in 
connection with the case of Johnson versus Porter that I wish to bring 
to the attention of counsel in that case, who are now present. 
This morning the foreman of the jury, Mr. Andrew K. Ramsay, 
Junior, came to my office and informed me that it was his belief that 
the jurors all believed that in answering "no" to the last question pro- 
pounded to them, question number nine, that they were in effect saying 
that the statute of limitations did not apply to this case because of the 
facts that they found. ! 
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531 I suggested to the foreman that if the jury wished to present this 
matter formally to the Court they should do so by some kind of joint 
action. Later the foreman handed to me in open court a statement 
signed by himself and all the other members of the jury. I have this 
statement in my hand; and I think it ought to be made a part of the 
record in the case; and I will submit it to counsel for their examination; 
and thinking that counsel may wish to inquire further into the circum- 
stances of this statement having been made I have asked all the jurors, 
including the foreman, to be present; and I understand they are all here. 


If you gentlemen wish to look at that and then make such inquiry as you 


care to make about it, you may do so. 
(Pause. ) 

MR. CARROLL: On behalf of the plaintiff I have no objection to 
the admission of that document into the record. I think it properly 
should be so admitted. 

MR. BRYANT: We object to its being considered in any fashion 
and being made a part of the record. 

THE COURT: It is my intention to have it identified and made a 
part of the record because [ think that that is necessary; but as to the 
effect of it, I will hear counsel, or if you wish to inquire of any member 
of the jury how it came to be submitted -- 

532 MR. BRYANT: May I say this, in the light of Your Honor's 
indication to me, my objection is based on the theory that the cause of 
action is over, and that it should not be properly entered into the 
record. I have no questions of the jurors whatsoever. 

THE COURT: Mr. Carroll, do you have any questions you want 
to ask the foreman, or any other members of the jury? 

MR. CARROLL: Regarding that document ? 

THE COURT: Yes. 

MR. CARROLL: No. I think the document speaks for itself. 

THE COURT: It seems to me that it might be important to inquire 
as to how this document came to be submitted to the Court. 
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MR. CARROLL: May I then call the foreman of the jury for that 
purpose. | 

MR. BRYANT: I object to all these proceedings. i 

THE COURT: Your objection is overruled. I will ask Mr. Ramsay 
to come up. Will you be sworn, Mr. Ramsay. | 





533 Thereupon 
ANDREW K. RAMSAY, JR. 


was called to the witness stand and, after having been first duly sworn, 

| 
EXAMINATION BY COUNSEL FOR PLAINTIFF 

BY MR. CARROLL: 


Q. Would you please state your full name for the record. 


' 
| 
' 


was examined and testified as follows: 


A. Andrew K. Ramsay, Junior. | 
Q. Were you a member of the panel in the case of N. Wilbert 
Johnson, et al. , versus Barney O. Weitz, et al., Civil Action 4606-54, 
in which a verdict of a jury was returned on Thursday, March 21, 1957? 
A. Iwas. i 
Q. In what capacity did you serve on that panel? A. Foreman. 
Q. Following the return of your verdict in this case did you 
communicate with the Court respecting that verdict? A. I did. 
Q. There is a paper writing marked for identification purposes -- 
THE COURT: I do not know how -- | 
MR. CARROLL: May I ask that it be marked for identification? 
534 § THE DEPUTY CLERK: It will be part of the record. 
MR. CARROLL: I want some means of identification. I think 


perhaps it is a Court exhibit because it was something that was tendered 
to the Court. : 





THE COURT: That will be satisfactory. Court Exhibit Number 1. 


(Thereupon, document was marked 
for identification as Cnr Exhibit 
No. 1.) 


BY MR. CARROLL: | 
Q. There is a document which is Court's Exhibit Number 1 for 
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identification purposes that was tendered to the Court as indicated by 
the Court. Would you indicate how that document came into existence 
and under what circumstances it was submitted to the Court, if you 
know? A. When I came in this morning I learned, much to my surprise, 
that one of the answers to the questions that we had submitted yesterday 
was opposite from that which we had intended; in fact, it was question 
number nine. I learned that from other members of the jury. I 
immediately thought what could we do about this. We got together and 
it was decided that maybe I should go talk to the judge about it to see 
if we could do anything. 

Q. When you say "we got together," to whom are you referring? 

535 A. Several other members of the jury; about four or five of 

them, I guess. I went to Judge Moore in his chambers and told him that 
the answer to question number nine was in error; we had misunderstood 
the question; and, in fact, that we had studied about it quite some time 
but had all agreed on that final answer; but we found subsequently that 
our answer was wrong in that it did not properly state what we thought 
about that question. 

Q. Asa result of those representations made to the judge how 
did that paper writing come into being that you now have? A. I asked 
Judge Moore if there was anything we could do to rectify the matter. 
He suggested that I prepare a statement to the judge, in court, explain- 
ing the situation; just how we felt about that part of the series of 
questions that we decided upon. He asked that it be signed by the 
foreman and all members of the jury, which we did prepare this morning. 

Q. After preparing that statement do you know by whom it was 
signed? A. You mean this statement? 

Q. Yes. A. It was signed by the foreman and the other 

536 11 members of the jury. 

Q. What happened to the statement following its preparation and 
the signing of it? A. I went to the lady in the lounge and asked her 
what procedure should be followed in presenting this to the judge. 
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Q. When you say "the lady in the lounge," what lady? A. The 
lady back of the desk there that calls out the panels. She suggested I 


go see the marshal and ask him. I came up here and asked the marshal 


7. © 4 qs 


° and he suggested presenting it during a short recess. I waited here in 
° the court until there was such a recess and Judge Moore was nice 
enough to receive me during the first recess. | 
Q. Was that in open court? A. That was in open court, as far 
as I know. | 
Q. Did you present that to the Court in open court? A. I did, 
as far as I know. : 
» Q. Was it in this building, in this particular room where you 
ta now are? A. It was. 
Q. Was the judge sitting on the bench where he now ie A. He 
was. | 
Q. That is what you would understand to be "in open court," is it 
537 not? A. Yes. : 
Q. In bringing this was it the concensus of the other jurors that 
you should bring this petition, or paper writing, up and present it to the 
4 judge? A. That is right; by unanimous consent. : 

Q. Does that statement properly reflect what the jury intended to 
do as it relates to interrogatory number nine? A. It does. 

Q. As stated to question number nine in the written verdict that 
you returned if the answer "no" means that Mr. Didiwick is barred from 
bringing this suit because he waited too long after he found out about 
this thing, or should have found out about this thing, does "no" -- may I 
withdraw that question. I am getting as involved as the one put. 

If "no" as stated in that interrogatory means that Mr : Didiwick 
may not bring his suit; that he waited too long; does that reflect the 
verdict actually reached by the jury? | 

Read the question back, Mr. Reporter. 

(Question read by the reporter.) 

A. No. It does not. | 


Q. Then would "yes," in answer to interrogatory number nine 
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reflect the verdict actually reached by the jury, 
538 if "yes'"’ means that Mr. Didiwick moved as soon as he found out 
about this case? A. That is right. 

Q. Then the statement of "no" in there does not properly reflect 
your verdict. Is that correct? A. It does not. 

MR. CARROLL: Your witness, counsel. 

MR. BRYANT: I have no questions. I ask that his testimony, 
all that he has given, not be a part of the record. It was closed 
yesterday. 

THE COURT: I did not exactly understand that last request. 

MR. BRYANT: I ask that his testimony not be allowed to be a 
part of the record in the case yesterday. I think it is improper and 
invalid. 

THE COURT: I will overrule that motion, if it is a motion. I 
will call your attention, counsel, to the fact that all the other jurors are 
present and have heard what their foreman has said. If you wish to 
question them individually as to whether or not this is their unanimous 
statement I think you should be allowed to do so. 

MR. BRYANT: Might I ask whether or not Mr. Carroll will 
stipulate that he contacted any of the jurors yesterday afternoon in 
connection with this matter? 

539 MR. CARROLL: I will be willing to stipulate that I did speak with 
one lady juror yesterday afternoon. I quite honestly cannot say which 
one; but the whole panel is here and if the person with whom I spoke 


with yesterday afternoon would identify herself, please. Will you state 


your name? 

A JUROR: Catherine Palmer. 

THE COURT: Do you wish to ask her any questions? 

MR. CARROLL: I have no further questions of this witness, unless 
the Court wishes to propound a question of this witness. I do wish to 
call the individual jurors to the stand to ask each one, unless counsel is 
willing to stipulate; whether or not that document represents the 
unanimous act of the juror, his individual act in concurring in the 
unanimous document submitted to this Court. 
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MR. BRYANT: May we approach the bench? ! 

(At the Bench:) | 

MR. BRYANT: I confess to Your Honor that I find myself in 
strange land here; this is a proceeding I have never been exposed to. I 
have objected to the entire matter and I have even gone so far as to say 
I thought it was an invalid type of thing. | 

My problem is this, Iam wondering whether or not, having made 
my representation to Your Honor, if I ask any questions or participate 
in this matter in any fashion whether or not I will have waived my 

540 staunch position that it should not be done. It isa rather critical 
matter for us. I do not want to appear to be stalling; but it: is a matter 
I would like to give some serious consideration to. : 

THE COURT: My own view of it is this, that it isa part of the 
lawsuit since there has been no order entered; and that the facts should 
be developed by both counsel to the fullest possible extent; and then I 
expect that you, as counsel for the defendant, would move that these 
representations, or this testimony of the jurors with reference to their 
verdict, not be considered as affecting the case; and then I would have 
to pass on it. If you do not develop the case, as you are now given the 
right to do, it might be that something would be left out which, after I 
have passed on it, if I pass on it unfavorably to you, you would want to 
be in there. | 

MR. BRYANT: That is right. | 

THE COURT: The mere fact that you ask questions here is not 
going to affect my discretion in passing on whatever motion may be 
made; but if the full facts are not developed then after I have passed on 
the facts that have been developed I do not think anybody can a in 
anything else. 

MR. BRYANT: My only problem is this, I can understand Your 

541 Honor's position in the matter and the extent to which I would 


| 
| 
| 
| 


not influence either one way or the other, but Iam wondering whether 

or not, if this matter got beyond this court, I could assert my position, 
| 

having ‘ridden the horse with both feet ,' so to speak. | 
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THE COURT: Ithink you could. You have to decide that for your- 
self. I do not think you are giving up any right at all in asking questions 
here. You are trying to develop what actually did happen. 

MR. BRYANT: Thank you. At this stage may those jurors be 
excluded and come in one at a time? 

MR. COLLINS: The rule against witnesses? 

THE COURT: Yes. 

MR. COLLINS: May I be excused? I do not think Iam concerned, 
even though I was concerned to be here. 

THE COURT: I did not intend that you be told. 

MR. COLLINS: I know you didn't. Frankly, Iam very much in- 
trigued by this proceeding; it is new to me, too. 

{In Open Court:) 

THE COURT: Since some questions are to be asked of the various 
jurors we think it proper that the jurors, all except the one who is going 
to be examined here, retire from the room and come in as you are called, 
please. 

Which one do you want to examine first? 

542 MR. BRYANT: Iam going to ask Mr. Carroll to take the stand. 

THE COURT: Then all of you go out, first. I take it you want 
Mr. Ramsay to retire, too. 

MR. BRYANT: Yes. 

(Thereupon, the jurors left the court room.) 

Thereupon 

ANDREW W. CARROLL 
counsel for the plaintiff, was called to the witness stand and, after 


having been first duly sworn, was examined and testified as follows: 
| EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 

Q. Mr. Carrdll, yesterday afternoon, after the proceeding in the 
court here, at which time the jury returned a verdict and had been dis- 
charged by His Honor, did you contact and have conversation with any 
one of the jury panel? A. I hada conversation with one of the jurors. 





73 : 

Q. At that time did you talk to them about the effect of their 
answer? A. You said "them." I spoke with one juror. | 

Q. Iamsorry. At that time did you talk to that juror -- it wasa 
lady, Ibelieve. A. Yes. ! 

543 Q. Did you talk to that juror about the effect of the answer to the 
interrogatory on the fate of Mr. Didiwick's case? A. Briefly, I did. 
Yes. 

Q. Since yesterday have you seen any of the other jurors, 
personally? A. I did this morning; I would say about a quarter of 11:00 
is my best recollection as to the time. | 

Q. How many did you see at that time? A. I saw alljjurors. I 
might suggest to you, counsel, in making a full disclosure, that I went 
to the library last night. I have prepared a motion. Let mé suggest I 
have answered your question. I hope I may explain. : 
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Q. Ido not believe this is any explanation of seeing the jurors. 

THE COURT: No. i 

THE WITNESS: It is. ! 

THE COURT: I think it is all right. | 

THE WITNESS: I prepared a motion on behalf of the plaintiff for 
leave to correct the record to properly reflect the verdict of the jury. 
I prepared a proposed affidavit in line with whatthe juror had suggested 
the verdict was, though mistakenly stated, for execution by each 

544 of the jurors this morning if they had been inclined to execute the 

affidavit. I came to the court about 11:00 this morning for the express 
purpose of seeing each member of the panel to ascertain whether they 
would give me an affidavit to the effect that the'no" stated in that question 
did not reflect their verdict and was a mistake. ! 

I spoke with each one and obtained such an affidavit. : 

THE COURT: Was that before this statement that is referred to 
as Court's Exhibit Number 1 had been prepared, or after, if you know ? 

THE WITNESS: I do know. | 

MR. BRYANT: Your Honor, Iam sorry. | 

(Statement of the Court was read by the reporter.) 


‘ | 
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THE WITNESS: I do know. You refer to the time that I arrived at 
the court, I take it. 

THE COURT: Yes. 

THE WITNESS: At the time I arrived at the court I went to the 
counter and asked for the clerk in the jurors' lounge to give me a list 
of the jurors that heard this case. I did not see anyone then that I 
recognized. Then one of the jurors passed by. The lady gave me the 
list. I did recognize that juror. I asked the juror whether she knew if 
the other jurors were present. I was told that the other jurors were 

545 at that time in a little room, a little conference room they have 
just to the left of the room, preparing a statement to submit to the judge; 
so that at that time the statement that was submitted to Your Honor had 
not been completed, but they were preparing a statement. 

THE COURT: Did you have anything to do with preparing this 
statement or having it signed? 

THE WITNESS: They were preparing that statement at the time 
I came in the room. 

THE COURT: What I want to find out is whether you had anything 
to do with that? 

THE WITNESS: You mean in the actual drafting of it? 

THE COURT: | Yes, or in suggesting that it be drawn, or anything 
of that kind. 

THE WITNESS: I never knew that the man had seen Your Honor, 
and that Your Honor had suggested he draw it. I knew nothing about 
that at all. That was something that was wholly foreign to me when I 
walked down here this morning. 

THE COURT: Did you have anything to do with-getting the 
signatures to this? 

THE WITNESS: To this document? 

THE COURT: Yes. 

THE WITNESS: Nothing whatever. The foreman handled 

546 that. I was there to get signatures to the affidavit that I had 
brought over and which I did do. 
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THE COURT: Go ahead, Mr. Bryant. 
BY MR. BRYANT: 
Q. Your contact with the juror yesterday was before all of this 





proceeding that you are talking about today, is that nota fact? A. You 
mean my contact with the juror yesterday before I saw them today? 
I think that is obvious. : 

Q. That is an obvious question; but what I am saying to you is 
this, you had no knowledge of any misapprehension on the part of the 
jury before you talked to this juror. Isthatright? A. Mr. Bryant, 
let us say I had no knowledge of misapprehension. My answer to that, 
in truth and frankness to you, would have tobe "yes." I had knowledge. 
I did not have knowledge that stemmed from something the jurors had 
said to me but I represented to you before the Court that I had no doubt, 
by virtue of the tenor of, the whole thing, that the jurors' answer was a 
mistake, and requested the jury be brought right back into the courtroom 





at that time for the purpose of clarifying that matter. 


Q. Aside from your conviction that that was so, did you have 
any information from anybody, and particularly from any one of the 





jury panel, that their verdict, as rendered, was not the verdict 
as intended? A. At what time? ! 


Q. Yesterday, when you talked to that lady. A. I had never 
| 
received any communication from anyone. I went down to the jury 


room for the express purpose of getting the list so that I might contact 
the jury because I was firmly convinced it did not express their true 
verdict. 


Counsel knows I was in court with him so I had no way to see 





the jury locked up in the jury room during their deliberations, if that 
is what you are implying. | 
Q. What did you say to the lady? A. I can only give you the 
import of what Isaidto her. I, frankly, cannot repeat the precise 
language. | 
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I saw the lady and I was certain in my mind, reasonably certain, 


she was a member of the panel. I asked the lady, "Are you not one of 
the jurors that sat on the Didiwick case in Judge Moore's court just 
this early part of the afternoon, and returned a verdict?"". She said 
"Yes." I said, 'Was it your verdict --," or words to this effect 

now, '’--that Mr. Didiwick had waited too long to bring his suit?''. 
She said, ''No. We never intended that. We intended Mr. Didiwick 
should recover on his claim." That is the substance of it. I confess 
Iam not quoting the lady. 

548 Q. At that time did you ask her if she would make an affidavit 
to that effect? A. No. Frankly, I was at a loss, until I went to the 
library last night, as to whether or not affidavits to that effect would 
be admissible. This is a novel situation for me in my experience 
as alawyer. I went to the library. I determined that in my mind 
affidavits were proper if I could get them. I went out this morning and 
tried to get them. 

Q. Then you asked them if they would sign the affidavit? A. Yes. 

Q. I believe you said at the time that you approached them with 
these prepared affidavits that they were preparing the statement that was 
given to His Honor by the foreman. A. That is correct. 

Q. The statement had not been prepared? A. It had been drafted; 
and it is my recollection it was -- the original draft of this was in 
pencil; that they re-drafted the document in ink. 

Q. Did you readit? A. Yes. 

Q. You readit? A. Yes. There was no secret about,it, at all. 

Q. Iunderstand. How many of the jurors did you approach with 

549 the affidavit; you said you approached all of them? A. Each one 
of them; and I went down to the Clerk's office, to Mr. Hull's principal 
assistant. 

Q. Mr. Stearns? A. Mr. Stearns. After they said they would 
sign the affidavit that that was corrected I asked Mr. Stearns to let 
one of the clerk's in the office come up and take the whole jury's 
affidavit. 
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Q. How many of those affidavits did you prepare? A. At that 
time I believe I had only an original and about six copies; just as many 
as could be run on a machine at one time. I left instructions with the 
secretary to run off an original and 14 copies because I intended to serve 
a copy on you, one for myself, and I intended to give one to each member 
of the panel if they signed it. : 
Q. So you contacted each one of them individually this morning 
with the affidavit? A. When I went there the lady I saw was not in the 
room where the statement was being drafted. When I went over there 
to see them they just came around because they were apparently sitting 
in the jury room. I was talking with all of them there ina scean 
Q. Were you referring to the affidavit at that time you were 
talking to them? A. I did refer to it because I gave it to them to 
read and asked them if that properly reflected their verdict of what 
occurred. May I get the sequence straight ? 
When I went in the room, this little room, they were in Mr. 
Ramsay told me at that time, before I suggested anything to him, and it 
is another blonde man -- I can point him out if he comes in. I do not 
remember his name -- who told me that Mr. Ramsay had been up to 
see the judge about it. A lady member of the panel -- I do not remember 
who -- said when she heard that morning that the effect of the verdict -- 
and Iam giving the import -- was that Mr. Didiwick could not recover 
‘ she was shocked and that Mr. Ramsay had been up to see the judge about 
it. Then I asked them whether that reflected their verdict; if they intended 
to bar Mr. Didiwick's claim; and they said no. | 
I told them it was my opinion that they had not intended that; I 
prepared an affidavit to that effect. I asked would they sign it. 
Q. She said she was shocked and concerned that Mr. Didiwick 
could not recover? A. Shocked and concerned that the effect of their 





verdict was to say that Mr. Didiwick had waited too long to prosecute 

his claim; that he shouldn't reasonably have discovered this thing sooner; 
in other words, I toak the import of it, and I cannot quote her, was if 
"no" said that to number nine or meant that Mr. Didiwick waited too 





| 
| 
| 
i 
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long and the statute barred him she was shocked to find that "no"' meant 
that. 

Q. After these people came around you, and you talked to them 
about this affidavit, you say that you later saw and read the things that 
they prepared and saw the signatures, and what not? A. Let me 
suggest this; the people were cluttered around a desk in the room. It 
is my recollection that Mr. Ramsay was the person actually doing the 
writing; the foreman of the jury was actually the person sitting at the 
desk doing the writing. The document was on the table. Of course, 

I was right in there. 

MR. BRYANT: I have no further questions. 

(Thereupon, the witness left the stand. ) 

MR. BRYANT: I want to ask you one other -- may Mr. Carroll 
answer from here? 

THE COURT: He better get on the stand if you are going to ask 
a question. 

(Thereupon, Mr. Carroll resumed the witness stand. ) 

BY MR. BRYANT: 
Q. You were the person who advised this jury of the effect of 
552 their answer to question nine, is that right, on Mr. Didiwick's 
right to recover? A. When you use the word "advised" -- I do not 
want to quibble over words. I have given -- 

Q. Use the word what? A. Ido not want to quibble over the use 
of words. I asked the juror, if I may give you the import of my testimony, 
whether it was their verdict that Mr. Didiwick did not exercise reasonable 
care, or something, to find out about this thing and the wrongs he 
complained of; and the other portion of that question of finding out about 
the false statements and the concealment, whether it was their verdict 
that Mr. Didiwick did not use the reasonable care, and as such he could not 
recover. She said, "No. We never intended that, " or words to that effect. 

Q. As such he could not recover? A. Mr. Bryant, I may well 
have said to the lady that that was the effect of her decision. I will not 
say I did; and I will not say I did not. If she had asked me, or if I had 
thought, I would have said that at the time. 
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Q. Give as much thought as you can bring to bear and give me 
your best recollection as to that particular thing. A. You mean in 
response to your first question, as to whether I had advised her? 

553 Q. Not "advised;" whether or not you communicated to her ina 
way, or indicated to her, or intimated to her in any fashion the effect 
of that answer on Mr. Didiwick's right to recover. A. My answer is 
yes; and the import of whatever I said to her was that "no" in answer to 
number nine said that he could not recover, because, in effect, his 
claim was barred by limitation. Iam certain I did not use that language, 
but that is the effect of it. 

MR. BRYANT: That is all. : 

(Thereupon, the witness left the witness stand.) 

MR. BRYANT: May we call Mr. Ramsay back, if Lad Honor 
please. | 

Thereupon : 

ANDREW K. RAMSAY, JR. 
was recalled to the witness stand and, having been previously duly 





sworn, was further examined and testified as follows: | 
EXAMINATION BY COUNSEL FOR THE DEFENDANT 
BY MR. BRYANT: : 

Q. Mr. Ramsay, I believe you said that you came to'court this 
morning; you found out that the effect of your verdict yesterday, the 
effect of that answer to question number nine yesterday, meant that 
Mr. Didiwick did not recover anything. Who told you about that ? 

554 A. Mr. Jenkins and Mr. Money, members of the jury. 
MR. BRYANT: Thank you very much. | 
BY MR. CARROLL: | 
Q. Mr. Ramsay, since the verdict was returned yesterday can you 
think of anything, if there exists anything, which I did that in any manner 
influenced the preparation of that report and your contacting the judge ? 
A. None whatsoever. 
MR. BRYANT: It might be repetitious but I want to be clear in 
my mind. ! 


| 
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BY MR. BRYANT: 

Q. Is that whether or not anything Mr. Carroll said to you in- 
fluenced you in any manner as to what you had done; was that the question? 
A. That is the way I understood it. 

BY MR. CARROLL: 

Q. By your answer "None whatsoever ,"' do you mean that nothing 
I said or did in any manner influenced the preparation of that document? 
A. That is right. 

Q. I believe you originally drafted a pencil document, did you not? 
A. Yes. 

Q. Did I know anything about that before you drafted that 

555 document? Was not that document drafted when I walked into that 
little room where you people were? A. Thatis right. We had been 
working on it before I had seen you. 

BY MR. BRYANT: 

Q. Did Mr. Carroll say anything to you during the time you were 
working on it? A. We had finished it and I had let him read it. 

Q. You did what? A. We had finished it and I let him read it. 

Q. Then did you let the other jurors read it? A. Yes. 

Q. He had conversation with you and with the other jurors before 
they read it? A. No. He had not. 

Q. He had not? A. He had not. 

Q. You know that to be a fact? A. Yes. 


Q. When were you firstjaware of Mr. Carroll's presence in the 


jury lounge? A. I saw him in the jury lounge when I went to answer a 
personal telephone call which I had received. 

Q. What was he doing atthat time? A. He was in the lounge, 

556 over by the window. I ran into him and introduced myself. 

Q. Then you went to answer your phone call? A. Yes. 

Q. Then there were other jurors of the panel there at that time? 

A. There were. 

Q. Did Mr. Carroll have any conversation with the other jurors? 
A. Ido not know. 
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Q. To your knowledge. A. I do not know. 
Q. But you left. Where did you go to answer your phone call? 

A. I did not answer the phone call. I received a message to answer it, 

and at a certain time later. | 
Q. You do not know whether or not he had conversation with 

other jurors? A. No. Ido not. : 

Q. You were there, were you not? A. Yes. | 
BY MR. CARROLL: 


Q. Is it not a fact that you were -- I was at the little clerk's 





counter there where the little clerk is, and you were paged on the loud 
557 speaker and you came to the counter as a result of that paging ? 
A. We were drafting this memorandum, or whatever you might call 
it, and had just about completed it when I was: paged on the speaker 
system. i 
Q. At the time did you go in response to being paged | on the 
speaker system? A. I did. 
Q. At that time was I standing at the window where the clerk is? 
A. You were standing in the near vicinity of the window, yes. 
Q. That is when I first say you today. Is that correct? A. That 
is right. : 
MR. CARROLL: I have nothing further. | 
BY MR. BRYANT: ! 


Q. These two jurors, Mr. Jenkins and another juror, you said 


talked to you. Did either of them tell you where they got a infor mation? 


A. They did. 
Q. Where was that? A. That is hearsay, is it not ? Should I 
answer that question. : 
598 MR. BRYANT: I have no further questions. | 
MR. CARROLL: What did you say? : 
MR. BRYANT: I withdrew the question. | 
MR. CARROLL: May I ask his answer? I did not hentia 


what he said. | 


i 
' 
i 
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THE COURT: He said that he thought it was hearsay and asked 
whether he should answer the question. 

The ruling of the Court is that he should answer the question. 

THE WITNESS: They told me that they were at breakfast in the 
cafeteria in the basement of this building and saw the marshal who was 
in the courtroom yesterday during this case and talked to him about the 
case and were much surprised to learn that our answers to the nine 
questions, the ninth question, to be specific, throughout the whole case 
had made all the other questions not mean anything. That is when I 
was told by Mr. Jenkins and Mr. Money that we better get busy and 
correct our wrong; so that is what we did as soon as I arrived at 9:30. 

MR. CARROLL: I have nothing further. 

THE COURT: That is all, then Mr. Ramsay. Thank you. 

(Thereupon, the witness left the witness stand.) 

MR. CARROLL: Mr. Jenkins, I presume, please. 

May I make an offer before Mr. Jenkins comes in? 

THE COURT: All right. 

MR. CARROLL: I believe I want to elicit from Mr. Jenkins, and 
each one of the jurors that they did execute the document; it was on their 
own free will and volition; the commencement of this transaction is some- 
thing about which I knew absolutely nothing under the sun. 

MR. BRYANT: I have no objection. 

MR. CARROLL: If you want to have me bring in each one and say 
it, I will do so. 

MR. BRYANT: Reserving my objection to the whole thing I have 
no objection to anything that he does; any specific objection to any of 
his behavior in it. 

THE COURT: Ido not think that is the point. The point is whether, 
without waiving any of your objections to the competency of the testimony, 
you are willing that Mr. Carroll stipulate on the record that if these 
jurors were examined they would say what he says they would say. 

MR. BRYANT: No. 

MR. CARROLL: They will say what this statement says, in 
effect; not what I say. 
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MR. BRYANT: I will not stipulate to that. ! 
MR. CARROLL: Let's bring them in, one by one. Mr. Jenkins. 
560 THE COURT: I would like to request that you make the proceedings 
as brief as possible, bearing in mind that I am trying another case and 
I have broken into that case for this hearing thinking it would not take 
but a little while. | 
Thereupon ! 
GRAFTON H. JENKINS 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: | 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: i 
Q. Will you stae your full name to the Court. A. Grafton H. 
Jenkins. i 
Q. You were a member of the panel which brought in a verdict 
yesterday in the case about which we are now concerned? | A. Iwas. 
Q. When did you first learn, if you did so learn, that the effect 
of answering "no" to question number nine meant that Mr. Didiwick 
would not recover anything in this case? A. Approximately 9:00 this. 
morning. | 


Q. Where did you learn that? A. In the cafeteria in the basement 
of this building. | 
561 Q. From whom did you learn it? A. From the marshal of the 
court. 7 


Q. From the time you left the courtroom here, after returning 
your verdict, and approximately 11:00 this morning had you seen me 
or communicated with me in any fashion? A. No. I had not. 

Q. Asa result of getting that information from the marshal 
what, if anything, did youdo? A. I spoke to the two other members 
of the jury with whom I was sitting at the time. I passed on the infor- 
mation to them, the fact that we had evidently improperly signed or 
answered the question of which we were all in agreement upon. I 
suggested that at that time I was going upstairs to contact the other 
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jurors so that we might rectify the wrong that apparently was done in 
regard to the verdict. 

Q. The statement that was submitted to the Court bears your 
signature, does it not? A. Yes. 

Q. Did you join in the preparation of that document? A. I did. 

Q. Does that properly reflect the verdict that you arrived at and 
thought you were entering in this court; the statement that is contained 
there that relates to number nine? A. Yes. 

562 Q. If "no" to question number nine, as was given, means that 
Mr. Didiwick may not recover because he did not exercise reasonable 
care to find out about this thing from any facts that came to his knowledge, 
or that he could have found out about the false representations sooner; 
if "no" means he cannot recover because he waited too long, was that 
the verdict of the jury? A. No. It was not. 

Q. Was "no" to that question, if it makes that effect, a mistake 
when you said "no?" <A. Yes. 

Q. You meant yes. 

MR. CARROLL: Your witness, counsel. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 

Q. Did you see Mr. Carroll this morning? A. Yes. 

Q. Inthe jurors’ lounge? A. Yes. 

Q. At that time did you see an affidavit that he had or talk to him 
about an affidavit that might be signed? A. That was after the begin- 
ning of this draft. Yes. 

Q. After the beginning of the draft? A. Yes. 

563 § MR. BRYANT: That is all I have. 

THE COURT: That is all, sir. 

(Thereupon, the witness left the witness stand.) 

Thereupon 
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RAYMOND J. MONEY i 
was called to the witness stand and, after having been first duly Sworn, 
was examined and testified as follows: | 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 
Q. State your fullname. A. Raymond J. Money. | 
Q. Are you one of the jurors who sat in the panel that brought 
in a verdict in the case of Didiwick against Porter? A. I am. 
Q. Did there come a time when you learned that your reply of 
"no" to question number nine that was submitted to you meant that 
Mr. Didiwick had waited too long to bring his action? A. Yes. 
Q. Where did you first get that information? A. In the 
cafeteria in the basement of this building. ! 
Q. About what time was that? A. About 9:15 this morning. 
564 Q. From whom did you get that information? A. One of the 
other jurors. Mr. Jenkins. | 

Q. What were you doing in the cafeteria at that i A. Having 
breakfast. ! 

Q. Asa result of getting that information what, if anything, did 
you do? A. I suggested to Mr. Jenkins that we go together to the 
foreman of the jury and see if we could not do something to rectify 
our error. 

Q. Did you do that? A. We did. | 

Q. Do you know what the foreman did about it, if anything? 

A. The foreman Mr. Ramsay, and Mr. Jenkins and I, went to the lady 
in charge of the jury lounge; I do not know her name but she is the 
replacement today; and asked her what we should do. She suggested to 
the foreman that we get permission to see the judge, which Mr. Ramsay 
did. 


Q. From the time you had left this courtroom after you gave 


your verdict yesterday until this morning when you were going through 
with the inquiries, and what not, you have just detailed, had you ever 
seen me or received any communication from me, directly or 
indirectly? A. I had not. 
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565 Q. Did there come a time later when you jurors got together and 
drafted a paper writing to be submitted to the judge? A. We did. 

Q. Is that the paper writing that is before you, referring to 
Court's Exhibit Number 1, that you drafted and submitted to the Court? 
A. Itis. 

Q. Did you sign it? A. I did. 

Q. Does that properly reflect your verdict that you arrived at 
and thought you were entering in this case? A. That is correct. 

Q. Did I do anything that you can think of, in any fashion, that 
influenced you in any manner in preparing that document; or talking 
with the marshal or anybody else? A. You did not. 

MR. CARROLL: Your witness, counsel. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 

Q. Was Mr. Carroll in the room this morning before the 
document was signed? A. Yes. 

Q. He had affidavits? Did he have any sort of affidavit with 

566 him at that time? A. He had papers; what they were I do not 
know. 

Q. Did he have any contact with any of the jurors with those 
papers? A. He was talking to several of us there. 

MR. BRYANT: That is all. 

BY MR. CARROLL: 

Q. Mr. Money, did I show you a paper writing and ask you would 
you give me an affidavit to the effect that 'no"' that Mr. Didiwick's 
claim was barred by the statute of limitations was not your true 
verdict? Did Iask you something to that effect? A. You did. 

Did you read the paper that I gave you? A. No. 


Did I give you a copy of it? A. Later, yes. 
Did you read it later, then? A. I did. | 


Did there come a time later when I came up with someone 


whom I told you was a clerk of the court and while he sat there he asked 
you, "Do you solemnly swear the statements contained in this document 
are true?” A. That is correct. 
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567 Q. Did you sign your name on it that they were true? A. I did. 
Q. Did I influence you in any manner improperly at all regarding 
this -- | 
MR. BRYANT: I object to that. ! 
MR. CARROLL: I think that was the import of your examination 
as I sat on the stand. Your Honor, I do not like the implication. 
MR. BRYANT: I did not imply anything. : 
THE COURT: I think the word "improperly" does not belong 
there because that is a conclusion. Did he influence you in any way? 
THE WTINESS: He did not. i 
BY MR. CARROLL: : 
Q. What is'the name of the other juror, the one who came ina 
moment ago, with whom you had breakfast? A. Mr. Jenkins. 
Q. Who was the other gentleman? A. I had breakfast with 
Mr. Jenkins and a lady Miss Fox. | 





Q. Was she on the jury? A. She was. | 

Q. Miss Fox? A. Yes. | 

568 MR. CARROLL: Very well. May we have Miss Fox. 

(Thereupon, the witness left the wtiness stand.) : 
Thereupon 
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MARY L. FOX 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

@. Will you please state your full name to the Court. A. Mary 
L. Fox. 

Q. Were you a member of the panel which brought in a verdict 
in this case yesterday? A. Yes. 

Q. Did there come a time when you learned that, or were in- 
formed, the effect of your answer to interrogatory number nine meant 
that Mr. Didiwick did not move seasonally to bring his case when he 
should have and as such he would be completely barred from getting 
any recovery? A. Yes, this morning. 

Q. What time this morning? A. It was after 9:00; approxi- 
mately 9:15. 

Q. Where were you at that time? A. In the cafeteria. 

Q. From whom did you get that information? A. Mr. Jenkins. 

569 Q. Was he one of the other jurors? A. Yes. 

Q. Did you discuss that? A. To tell you the truth, at first I 
thought he was kidding. 

Q. Why did you think he was kidding? A, Because my mind was 
so made up, and we'knew, we had discussed it, and everyone was in 
accord. 

Q. Was in accord that Mr. Didiwick waited too long before he 
moved and he should not get anything, or he should recover in the case? 


A. He should recover. 


Q. From the time you walked out of this courtroom yesterday until 
I saw you in the jury lounge around 11:00 this morning, had you spoken 
with me or received any communication from me, directly or indirectly, 
or any other way? A. No. 

Q. Did you execute or sign your name to the paper writing that 
was submitted to Judge Moore by the foreman of the jury? A. Yes. I 
signed it. 
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Q. Did I have anything to do with your signing that document? 
A. Not a thing. | 
MR. CARROLL: Your witness. | 
EXAMINATION BY COUNSEL FOR DEFENDANT > 
BY MR. BRYANT: : 
Q. You saw Mr. Carroll there in the jurors’ lounge this morning? 
A. Yes. | 
Q. Was that before you signed that paper in front of you A. No. 
Q. After you signed the paper? A, After 
MR. BRYANT: Thank you. 


MR. CAROLL: I have nothing further -- yes, I have. 


BY MR. CARROLL: 

Q. Was somebody else down at breakfast other = the three of 
you? A. Ithink Mr. Money. Iam not sure. The one on the stand 
before me. | 

Q. Just the three of you? A. Having coffee. 

(Thereupon, the witness left the witness stand.) 

MR. CARROLL: Ask another juror who has not been in, to please 


come in. 





| 
Thereupon | 
CATHERINE 0. PALMER ; 
was called to the witness stand and, after having been fiat ere sworn, 
was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: | 
Q. Would you state your full name to the Court. A, Catherine 
O. Palmer. | 
Q. You were a member of the panel that brought in a verdict 
yesterday in this case of Didiwick against Porter? A. I was. 
Q. Following the time after you had returned your verdict in this 
case and left the courtroom did there come a time later that day when I 
met you in the jururs' lounge? A. That is right. : 
Q. AS near as you can recall, and please search your memory 
to recall as accurately and as fully as you know, will you tell the Court 
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what I said to you, and what you said to me, if anything. A. You came 
up to me, and the first thing you asked me was, "Were you on the panel 
that was up in Judge Moore's court," and I said, "Yes". Then you asked 
me a question about had we understood question number nine. I stated 
that it was a very difficult question; that we had gone back and forth 
with it; it was very hard to answer "Yes" or "No" because I was not 
positive which was the correct answer. 

I said to you, "Does the judge know that you are talking to me?” 

I said, "Is it o.k. to talk to you." You said, "The case is all over. You 
can talk to anyone that wish to." After that I cannot remember exactly 
what you said; but it was about question number nine. 

Q. DidI, in effect, say to you that "no" to that question meant 
Mr. Didiwick had waited too long to bring his claim and he should have 
found out about it sooner. Did I make that remark or something to that 
effect to you? A. Yes. 

Q. Did you make any reply to that, if you remember? A, I 
remember that I said if "no" meant that he had waited too long, that that 
was not the intent of the jurors. 

Q. That was not your verdict that you had reached, either, was it? 
A. That is right. 

Q. Ishow you a paper writing, referring to Court's Exhibit 
Number 1. You know how that document came to be prepared, do you 
not? A. It was prepared this morning by some of the members of the 
jury. 

573 Q. About what time was it being prepared or first come to your 
knowledge? A. I wasfive minutes late this morning getting in. 

Q. What time did you get in? A. I got in 25 minutes of 10:00. 
When I walked in the door one of the jurors said to me, "Did you know 


that the question number nine, we answered it incorrectly?" I said, 
"Yes, I already know that." That was all I said. Then she explained 


that some of the jurors were trying to prepare a statement to present 
to the judge. 
Q. As a result of what I said to you of the import, or the import 
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of what I said to you yesterday afternoon, did you communicate that to 


any of the other jurors before you came to court this morning ? A, No. 


I did not. 


574 


MR. CARROLL: Your witness. | 

MR. BRYANT: I have no questions. ! 

THE COURT: That is all. i 

(Thereupon, the witness left the witness stand. ) ! 

MR. CARROLL: Your Honor, this is downright fanciful, to go 
through with juror after juror. If they want it done, I will do it. In 
the interest of conserving the Court's time it just seems ridiculous. 

THE COURT: I am inclined to agree with you; but you will have 

to decide whether to do it, or not, since they nay they will not 
stipulate that this testimony would be given. = : 

MR. CARROLL: May I call the next witness, whoever it is, that 
has not been in. | 

THE COURT: I think counsel on the other side ought to have more 
consideration for the conservation of time than to require this. 

MR. BRYANT: Might I say this, I do not want to appear to be 
inconsiderate of the Court; and I might say to Your Honor, the pro- 
ceeding being brought on such short notice, I think I am in a position 
of doing the best I can, under the circumstances; and I want Your Honor 
to know I am not inconsiderate of the Court. | 

THE COURT: If you have any questions to ask I can see that; but 
if you are just requiring Mr. Carroll to put these jurors on and ask 
them questions, and then you ask no questions, I fail to see where it 
would be to your disadvantage to agree that the others would testify in 
the same way if they were asked; but if you want them put on you have 
that right. | 

Go ahead, Mr. Carroll; and make it as short as possible. 


575 Thereupon 


i 
i 
| 
! 


CHARLES D. NICHOLSON i 
was called to the witness stand and, after having been first ‘mime sworn, 


was examined and testified as follows: : 
) 
| 
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EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

Q. Will you state your full name. A. Charles D. Nicholson. 

Q. Were you a member of the panel that brought in a verdict in 
the case of Didiwick versus Porter, et al., in this court yesterday? 
A. Iwas. 

Q. Did there come a time when you learned the answer to ques- 
tion number nine did not reflect the verdict of the jury as it had actually 
reached it? A, Yes. 

Q. When did you learn that? A. This morning. 

Q. About what time? A. Between 9:00 and 9:30. 

Q. Where were you at that time? A. In the jurors’ lounge. 

Q. From whom did you learn that? A. Mr. Jenkins and Mr. 
Money. 

576 Q. As a result of what you then learned what, if anything, was 
done about it? A. We were quite perturbed as to the verdict and we 
decided that we should do something about it. We then waited until the 
foreman came in and approached him on the subject. 

Q. Did that paper writing ultimately come into being as a result 
of approaching the foreman on the subject? A, This paper was the 
result of our contact with the various jurors to determine their feelings 
in regard to it and was unanimously decided to prepare some sort of a 
statement to rectify the error. 

Q. Is that the statement that you unanimously decided to prepare 
to rectify the error? A, It is. 

Q. Does it bear your signature? A. It does. 

Q. Between the time that you walked out of this court yesterday 
and the time that you decided to do something about the errors that you 
discovered, had you seen me, or heard from me, or received any 
communication from me, indirectly, or otherwise? A. I have not. 

Q. Did Ido anything or say anything to in any manner influence 

577 you in joiningiin and doing something about this error that you 
had made? A. You did not. 
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MR. CARROLL: Your witness. 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: ! 
Q. During the preparation of that statement this morning, Mr. 


| 
| 
i 
| 


Carroll was in the jurors’ lounge? A. He was. 
Q. At that time did he have any conversation with you, or any- 
body else within your hearing, about making affidavits that he had? 
A. He did. | 
MR. BRYANT: That is all. | 
BY MR. CARROLL: 
Q. Did I exhibit to you an affidavit and ask you, in ettect, if that 
correctly stated the verdict that you had arrived at and intended to 





enter in this case; would you sign that affidavit? Did I ask you that, in 
effect? A, After the preparation of this, you did. ! 

Q. Iam not talking about after the preparation of this; with 
respect to the affidavit, I was asking you about, that I broneht over. 
A. You did. 

578 Q. Did you read that affidavit? A. I did. 

Q. Did you indicate that you would sign that atfidavit because it 
did properly reflect the verdict that the jury had arrived at? A. I did. 

Q. Did I bring the clerk of the court up and did he ask you to take 
an oath to that effect? A. You did. | 

@. Did you take such an oath? A. I did. : 

Q. Did you sign the affidavit? A. I did. 

MR. CARROLL: Your witness." 

MR. BRYANT: I have no further questions. 

THE COURT: That is all, sir. 

(Thereupon, the witness left the witness stand. ) 

MR. BRYANT: Will Your Honor indulge us one second? We 
might be able to clear this up. | 





| 
| 


i 
(Pause. ) | 

Your Honor, we made some effort to have Mr. Carroll set out 

his proposed stipulation. After a couple of 'stabs' of it he resorts to 


' 





94 


the document we object to. 

MR. CARROLL: Other than saying my proposed stipulation was, 

579 if the other jurors were called to testify they would testify, in 

effect, to what they have said in their paper writing; and that is the 
Simplest way, I think, without adding or taking away from the effect of 
what their testimony will be. That is just what I am going to ask them; 
unless counsel has some cross-examination, it would seem, to even 
bring some part of that into question, it seems like we are just going 
through needless mechanics here. 

THE COURT: I think that unless there is a stipulation that you 
will just have to decide what you want to do. 

We are going to take a five-minute recess at this time. 

(Thereupon, a short recess was had.) 

MR. CARROLL: Mr. Marshal, will you call the lady next. 

Thereupon 

LILLIAN C. WARFIELD 


was called to the witness stand and, after having been first duly sworn, 


was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

Q. Will you state your full name to the Court. A. Lillian C. 
Warfield. 

Q. You were a member of the panel that brought in a verdict 

580 yesterday in this case? A, Yes. 

Q. Did there come a time when you saw me this morning at about 
11:00?7 A. Yes. 

Q. Do you recollect the first thing that you said to me? Do you 
remember something about the word "shocked" being used? A. I said 
it just could not be; "I am shocked." 

Q. Did you tell me what you were shocked about? A. At what 
happened to our decision; that bad "no." 

Q. Did Isay anything to you before you mentioned that word 
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"shocked"? A. Not a word. 
Q. Between yesterday, when you left this courtroom, and until 





you saw me at 11:00 this morning, had I communicated with you directly, 
indirectly, or any other fashion? A. No, not at all. | 

Q. When did you first learn that this "bad word 'no'". meant what 
you did not intend for it to mean? A, This morning, about'9:30. I came 
in the jurors’ lounge and a couple of the men were standing there as I 
started to hang up my coat and hat; and they said, "Say, did you know 
we let Porter go free?". I said, "You are joking’" | 

581 Q. Quite right. They awarded punitive damages, and did not 
intend to let him go free. A. I said, "That cannot be’ You are just 
joking’ They said, "No. It happened. It was that ninth question.” 

Q. Was it the verdict of the jury that Mr. Didiwick knew about 
this thing and did nothing about it until it was too late? A. No. Mr. 
Didiwick did not know about it. 

Q. Was it the verdict of the jury that Mr. Didiwick, based on 
whatever matters were before him, should have found out about it 
sooner than he did? A. No. He could not have found out about it. 





Q. Does the "bad 'no'," as you described it, properly reflect 


your verdict? A. "No" means "yes". Yes. 

MR. CARROLL: Your witness, counsel. 

EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. BRYANT: i 

Q. You mean if "no" means that Mr. Didiwick does not get any 
money that is not what you intended. Is that right? A, It was not a 
question of the money. It was a question of justice. | 

Q. You thought that his getting some money was justice? A. That 
was not the prime issue, in my mind. 

582 Q. The prime issue in your mind was punishing Porter. Is that 

right? A. It was justice in a case. | 

Q. You thought that when Mr. Didiwick failed to recover that 
justice had not been done. Is thatso? A, The money did not enter my 
mind. It was the justice of the case. 


| 
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Q. The whole business had to do with money. That is all he 
wanted. I do not want to be facetious, and I want you to understand I 


do not want to badger you; but what I am Saying to you is this: Mr. 


Didiwick’s complaint asked for some money -- A. Yes. 

Q. -- and apparently in his mind some money was justice. What 
I am trying to say to you is this, that assuming that getting money or 
not getting money meant justice or no justice -- 

MR. CARROLL: That is not a question. 

THE COURT: Let's wait until the question is asked. 

BY MR. BRYANT: 

Q. Assuming that recovering from Porter, or not recovering 
from Porter, meant the difference between justice and injustice, do you 
mean to say that when you found out that the answer to the number nine 
question, the so-called "bad ‘no’, as you put it, meant Mr. Didiwick 
did not get any recovery, that you did not intend for that to happen? 

MR. CARROLL: If that is a question -- 

THE COURT: I do not think it is a proper question. 

MR. CARROLL: -- it is worse than number nine. 

THE COURT: She has already said they found certain facts and 
tried to answer the question in accordance with the facts they found and 
later was advised that they had not answered the question in accordance 
With the facts that were found. You can cross-examine on that. 

MR. BRYANT: I have no further questions -- just one question. 

BY MR. BRYANT: 

Q. This morning you participated in the preparation of that paper 
writing in front of you. A. Several of the men drafted this. I read it 
and I signed it. I had nothing to do with the wording of it. 

Q. Had you had any conversation with Mr. Carroll up to that 
time? A. No. I had not seen Mr. Carroll up until then. 

Q. When did you see him? A. Around 10:00 or 11:00, what- 
ever time it was. I am not sure when he came into the jury lounge this 
morning. 

Q. At that time you had already signed it? A. No. It was not 
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ready until just after that. The men were in the room; but Mr. Carroll 
584 did not go in that room. ! 
Q. Mr. Carroll did not go in the room? A. No. | 
Q. The men were in the room; and some of the rest of you jurors 
| 


Q. You saw Mr. Carroll. Was there any conversation between 


were out of the room; in the bigger room? A. Yes. 


you and Mr. Carroll, or any of the rest of the members and Mr. 
Carroll, out in the bigger room? A. I told him I was shocked; could 
not believe my ears. | 

Q. Did you talk about an affidavit, or anything? A, I do not 
think so. I do not know, exactly. I said, "Can't we do something 
about this?” I do not remember, particularly, what he answered. 

MR. BRYANT: That is all I have. | 

MR. CARROLL: I will not pursue this matter about the affidavit. 
I do not think it is material for this purpose. 

Call the next member, please, Mr. Marshal. 


985 Thereupon 





| 


JAMES E. HARPER | 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: ! 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: i 
Q. Would you state your fullname. A. James E, Harper. 
Q. Were you a member of the panel that brought in a verdict in 
the case of Didiwick against Porter, and others? A, Yes. 
Q. Did there come a time when you learned that the verdict that 
you brought in was not the verdict that you had, in fact, reached in the 
jury room -- A, Yes. | 
Q. -- that you intended to give in this court? A. Yes. 
Q. When did you learn that? A, This morning, when I reported 
to the jury lounge. | 
Q. About what time was that? A. A quarter to 10: 00. I am not 
sure. A quarter to 10:00. I was not late. 
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Q. Who did you learn thatfrom? A. Mr. Ramsay, the foreman 


of our jury. 


586 Q. Had you communicated with me in any fashion, or had I 


communicated with you in any fashion, directly or indirectly, or other- 
wise, between the time you left this room yesterday afternoon and the 
time you walked in the jury room this morning? A. Never saw you. 

Q. Did you sign that paper writing, which is Court's Exhibit 
Numberi? A. Yes. 

Q. Does that properly reflect the verdict you intended to give in 
this case, as it relates to question number nine? A, Yes. 

Q. Did there come a time around 11:00 this morning when you 
did see me? A. Yes. 

Q. Did I at that time, or have I subsequently, or before, done 
anything to in any manner influence you in the preparation, or drafting, 
or presentation of that Court's Exhibit Number 1 to this Court? A. No. 

MR. CARROLL: Your witness. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 

Q. You intended that Mr. Didiwick should recover in this matter 

yesterday, did you not? A. Yes. 

Q. You want him to get what he was suing for? A. Absolutely. 

Q. When you found out that the effect of one of your answers to 
one of the questions -- specifically, question nine -- meant he did not 
have any recovery, or did not get any money, you wanted to correct 
that. Is that right? A. Absolutely. 

MR. BRYANT: That is all I have. 

(Thereupon, the witness left the witness stand. ) 

MR. CARROLL: Call the next one. 

MR. BRYANT: Your Honor, at one time or another Mr. Carroll 
indicated that he thought the proper subject of the stipulation was that 
if the rest of these witnesses were called, if the rest of the jurors were 
called, that the remainder of them would testify, in substm ce, as the 
preceding jurors testified to. 
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I am still thinking about what Your Honor told me about this time. 
I think we will entertain that stipulation, if he wants to entertain that 
stipulation. | 

THE COURT: You mean that each witness would testify that in 
signing this statement, Court's Exhibit Number 1, he was attesting to 
the fact that the things -- | 

588 MR. BRYANT: And also that when he found out that the effect of 
his -- that is not the entire substance of the stipulation. ! 

THE COURT: You had better go ahead, Mr. Carroll. 

Thereupon ! 

ANN P. BROSNAN 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

Q. Will you state your full name. A. Ann P. Brosnan. 

Q. Were you a member of the panel that brought in a verdict 
yesterday in the case of Didiwick versus Porter, et al.? A, I was. 

Q. From the time you left this courtroom, after the jury was 
discharged, until about 11:00 this morning, did you recieve any com- 
munication from me, directly, indirectly, or otherwise? A. No. 

THE COURT: Mr. Carroll, why can't we just ask her whether 
the statements in the Court's Exhibit Number 1, which she signed, are 
true, upon her oath? 

589 BY MR. CARROLL: | 

Q. Are the statements in Court's Exhibit Number 1, | 
document there, true, upon your oath? A, Yes. | 

MR. CARROLL: Your witness, counsel. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: | 

Q. Did you see Mr. Carroll in the jury room this morning? 

A, This morning? 


Q. Yes. Ido not mean the jury room. I mean in the jurors’ lounge. 








H 
i 


| 
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A. Yes. 

Q. Was that when that statement was being prepared? A. This 
Exhibit 1? Are you referring to Exhibit 1? 

Q. Yes. A. No. 

Q. When was it? A. When didI see Mr. Carroll? 

Q. Yes. 

MR. CARROLL: You mean the hour, counsel? I do not under- . 
stand. 

BY MR. BRYANT: 
Q. In relation to the preparation of that statement, and your 
590 signing of the statement, when was it that you saw Mr. Carroll? 
A. After. 

Q. Is that after you signed it? A, I signed this paper when the 
foreman asked me to look over this draft that he had gotten together; 
and at that time I signed the paper. Then later there was an affidavit 
that I signed. Mr. Carroll was present when I signed an affidavit. 

Q. You say when you saw Mr. Carroll that that paper had been 
prepared, and you had signed it? A. To the best of my knowledge 
that is the way it was. 

MR. BRYANT: That is all. 

(Thereupon, the witness left the witness stand.) 

MR. CARROLL: May we have the next witness. I shall abbrevi- 


ate this in accordance with your suggestion. 


Thereupon 
SAMUEL S. BRIGHTWELL 
was called to the witness stand and, after having been first duly sworn, 
Was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 
Q. Will you state your full name. A, Samuel S. Brightwell. 
591 Q. You were a member of the panel that brought in a verdict 

yesterday in the case of Didiwick versus Porter, etal.? A. Yes. 
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Q. Did you sign the statement which is now before you, marked 
for identification purposes as Court's Exhibit Number 1? A, Yes. 
Q. Are the statements in that Court's Exhibit Number 1 true, 
upon your oath? A, Yes. i 
Q. Did I, or anybody else, outside of the jury itself, have any- 
thing to do with influencing you to sign that document? A, No. 
MR. CARROLL: Your witness, counsel. ! 
EXAMINATION BY COUNSEL FOR DEFENDANT | 
BY MR. BRYANT: : 
Q. Who gave you the document? A, Who gave me the copy ? 


The one signed here? 
Q. Yes. Is there any other? A, The foreman gave it to me. 
Q. The foreman gave it to you? A. Yes. 
592 Q. Is there any other statement to that effect that you — 
A. Any other statement? No, no other statement under here. 


MR. CARROLL: Just a two-page document. 
BY MR. BRYANT: 
Q. What did he say to you when he gave it to you? A He said 
that we will sign this and take it up to the courtroom. ! 
Q. What does this statement say? A, What does the statement 
say? Ido not know. I could not tell you right offhand what it says. 
MR. BRYANT: That is all I have. | 
BY MR. CARROLL: 
Q. Was it the verdict -- | 
MR. BRYANT: Excuse me. Let me ask one more question. 
THE COURT: All right. ; 
BY MR. BRYANT: : 
Q. I did not mean to confuse you. I do not mean what does this 
statement say word for word. What does this statement say in substance ? 
A. If I understand you right it means that we answered the number nine 
question wrong; we did not intend to answer it that way. | 
593 Q. Does that mean that since the answer to number nine meant 





i 
| 
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that Mr. Didiwick does not recover that that was not your intention? 
Is that what you are saying? A. That is right. 

MR. BRYANT: That is all I have. 

MR. CARROLL: May I call the next witness? 

THE COURT: That is all, sir. 

(Thereupon, the witness left the witness stand. ) 

MR. CARROLL: There are only two more, I am happy to say. 

Thereupon 

JUANITA C. DANDRIDGE 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

Q. Will you state your full name to the Court. A. JuanitaC. 
Dandridge. 

Q@. You are a member of the panel that returned a verdict yes- 
terday in the case of Didiwick versus Porter, et al, are you not? 

A, Iam. 
Q. I will show you Court's Exhibit Number 1, and ask you 
594 whether or not you read that document? A. Yes. 

Q. Did you sign that document? A. Yes. 

Q. Do you understand that document? A. Yes. 

Q. Are the statements in Court's Exhibit Number 1 true, upon 
your oath as a juror? A, This is the Exhibit Number 1 you are speak- 
ing of? 

Q. Yes, that paper. A. Yes, they are. 

MR. CARROLL: Your witness. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 

Q. The foreman gave you this document this morning? A. Did 
he give it to me this morning? 

Q. Yes. A, Ido not understand what you mean by that. 

Q. Did he give it to you for you to read and sign? A. He had it 
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in the room and we all went over together and read it, and each one of 


us signed it after we read it. | 
Q. Each one signed after you read it? A. Yes. : 

595 Q. What is the substance of what is on these pages ? Tell me 
what the writing mentions, so far as youcansay. A. So far as I 
understand it, that the last question -- which was number nine -- it was 
explained we were in error; we did not understand the question. In fact, 
that is why we came and asked the judge about it, because we did not 
understand the question. That is why we gave the wrong answer. We 
gave the answer we did not mean to give because we did not understand 
it yesterday. | 

Q. You were with the jury when they filed in here and the fore- 
man told His Honor that there was some confusion about the question; 
and you remember the judge talking to you? A, Yes. | 

Q. Then you remember the judge asked, "Do you understand it, 
now?" A. We thought we did. | 

MR. CARROLL: I think that is improper since they retired for 
further deliberations. A conclusion was reached at the conclusion of 
their deliberations, not at the time they came back for further instruc- 
tions. i 

THE COURT: I overrule the objection. | 

BY MR. BRYANT: | 

Q. You remember that the judge was patient, and gave what he 

considered an explanation of question nine? A. Yes, 





Q. Do you remember when your foreman said yes, you under- 
stood it, in response to the question that the judge asked him, "Does 
that clear up your difficulty," or, "Do you understand it now?" A. Yes. 
Q. Then you went back into the jury room. Is that right? A. Yes. 
Q. Then that is when you all came to the conclusion you came to 
on that question. Is that right? A. That is when we ~~ our mistake. 
Q. You made your mistake? A. Yes. | 
Q. Your mistake was that the effect of your answer L to question 
number nine meant Didiwick did not get any money? A. That is the 
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mistake we made. 
MR. BRYANT: That is all I have. 
MR. CARROLL: May I call the next witness, Your Honor? 
(Thereupon, the witness left the witness stand.) 


597 Thereupon 
EARNEST HAYNESWORTH 
was called to the witness stand and, after having been first duly sworn, 
was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. CARROLL: 

Q. Will you state your full name to the Court. A, Earnest 
Haynesworth. 

Q. You were a member of the panel that returned a verdict yes- 
terday in the case of Didiwick against Porter? A. Yes. 

Q. I direct your attention to a document identified as Court's 
Exhibit Number 1, and ask you whether you read that document, and 
Signed it? A, Yes. 

Q. Do you understand it? A, Yes, I do. 

Q. Are the statements contained in that exhibit true, upon your 
oath? A. Yes. 

MR. CARROLL: Your witness. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. BRYANT: 
Q. The foreman of the jury gave you the statement this morning 
598 and told you to read it, and sign it? A. That is right. 

Q. What is the substance of the writing on these pages? What 
does it mean? A, It means that the answer given yesterday in the case 
was the wrong answer, to the last question. 

Q. The wrong answer to the last question? A. That is right. 

Q. Do you say that is the wrong answer to the last question be- 
cause you and the jurors found out that the answer you gave to the last 
question meant that Mr. Didiwick did not get any money? A. That is 


right. 
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MR. BRYANT: That is all I have, Your Honor. | 
MR. CARROLL: May I just ask one further question. 
BY MR. CARROLL: | 

 Q. Was it the verdict of the jury that Mr. Didiwick found out 
about this transaction during 1951? A. Yes, he did. 

Q. Was it your verdict that the plaintiff Mr. Didiwick found out 
about this transaction and waited too long before he came to court to do 
something about that? Did you mean to find that? A. He came to it as 
soon as he came to his recollection about -- he found it was false. 





599 Q. When you say as soon as it came to his recollection it was 

false, you mean as soon as he found out it was false? A. That is right. 

Q. Was that what you intended to say by your verdict? A. That 
is right. 

MR. CARROLL: Your witness. 

MR. BRYANT: I have no questions. 

THE COURT: That is all. ! 

(Thereupon, the witness left the witness stand. ) | 

THE COURT: I suggest counsel make whatever motion he has to 
make and we are not going to proceed any further today. 2 

MR. BRYANT: May I make a motion, in line with what I indi- 
cated to Your Honor, and move that all of the proceedings which have 
been had heretofore not be made a part of the record in the case of 
Johnson, et al, versus Porter, et al, Civil Action 4606- 54, in which a 
verdict was returned yesterday, and at which time the jury was dis- 
charged. 

THE COURT: Does counsel for the plaintiff have any  witian’ 

MR, CARROLL: Yes. I move that the Court correct the record; 
enter the correct and true verdict of the jury, which was mistakenly 
reported in answer to interrogatory number nine as "no;” that such 

600 corrected record show that the true verdict of the jury in answer 

to question number nine was "yes." 





THE COURT: I will consider and hear counsel on these two 
motions as soon as I am through with the case that is now being tried. 
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I believe that this case will probably take all of Monday, so probably 
Tuesday morning will be the first opportunity I will have to hear you. 

I suggest that between now and then you be prepared with whatever 
authorities you may have to support your positions. 

MR. BRYANT: May we approach the bench? 

(At the bench:) 

MR. CARROLL: Out of an abundance of fairness, or attempting 
to be, not seeking to curry favor, I have obtained from the jurors an 
affidavit about which much has been said. 

I have prepared a motion which I fully intended to file this morn- 
ing, except for the call I got this morning before I got back to the office 
that we were due here at 2:00. I have that motion, together with my 
memorandum of points and authorities and the affidavit. 

With the Court's permission I would like to file this now and tender 
counsel a copy of it because I have the authorities upon which I rely cited 
therein. 


601 I file this now and pass a copy to counsel. I take it that counsel 


will be good enough, in the event he has some counter-authorities, to 


give me that as soon as you can, to get changes. 


* * * * * 
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(i) 
QUESTIONS PRESENTED 





1. Was the evidence legally sufficient to sustain on appeal the 
jury's finding that the appellant real estate broker was appellee's 
agent in effecting a sale of appellee's real property ? 


i 
2. Was the evidence legally sufficient to sustain on appeal the 


jury's finding that appellant made material false representations to 
| 


: 
3. Was the appellant in his role of broker in this cause under a 
duty to communicate to the appellee the term offer of Johnson to buy 


appellee's property ? | 


appellee upon which appellee relied to his detriment? 


4, Was the evidence legally sufficient to sustain on appeal the 
jury's findings of compensatory damages? | 


"5. In the state of the evidence of this cause, did the Trial Court 
properly refuse to direct a verdict for appellant on the grounds that the 
appellee's cause of action was barred by the statute of limitations ? 


6. May a trial court amend a special verdict of the jury, upon 
application of the jury, in order that the verdict may express the con- 
clusion of the jury actually reached and finally agreed upon but mis- 
takenly reported to the Court? ! 

a. Upon such application by the jury, may the trial court 





properly receive the affidavits and testimony of the jury to ascertain 
their true verdict? | 


7. Does Rule 51 of the Federal Rules of Civil Procedure pre- 
clude a party from assigning as error on appeal the giving or the fail- 
ure to give an instruction by the trial court where such party fails to 
objection to such instruction or failure to instruct in the trial court? 

a. Does the portion of the instructions assigned as error, 
when read in connection with the whole charge, properly instruct the 





jury? If there be error, is such error reversible error? : 





(ii) 
8. Did the trial court properly deny appellant's motions for 


judgment n.o.v. and for a new trial ? 





ARGUMENT 


I. The Evidence Was Legally Sufficient to Warrant 
The Special Finding That Appellant Was Appellee’s Agent 


I. The Evidence Was Legally Sufficient to Warrant The 
Special Finding That Appellant Made a False 
Representation of Fact To Appellee 


Appellant Was Under a Positive Duty to Disclose 
Johnson's Term Offer to Appellee . ; . 


The Evidence Wa; Legally Sufficient to Warrant a 
Finding of Compensatory Damages . a 


The Court Did Not Err in Refusing to Direct a Verdict 

for Appellant on the Grounds That as a Matter of Law 

The Cause of Action was Barred By The Statute of Limitations 
The Court Committed No Error in Amending The Special 
Verdict and Admitting the Affidavits and Testimony of 

Jurors as Evidence for that Purpose ° : . 


Vil. The Court Committed No Error in Its Instruction 
Relative to Interrogatory No. 1 . . . 


VMI. The Court Committed No Error In Instructing 
The Jury Relative to Interrogatory No. 2 


IX and X, 
There was No Error in Either The Court's Instructions 
oa Fraud or Interrogatory No.9 

XI and XII, 
The Court Properly Denied Appellant's Motion for 
Judgment N, O, V. and Appellant's Request for 
New Trial ar ie - . ° 


CONCLUSION. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14,020 


WILEY W. PORTER, 





Appellant, 
Vv. 
JAMES T. DIDIWICK, et al, | 
Appellees 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


ARGUMENT 3 
I : 
The Evidence Was Legally Sufficient to | 
Warrant The Special Finding That Appeliea 
Was Appellee's Agent 
The question of whether appellant was the agent of appellee was 
in dispute. Existence of an agency is a question of fact, McDonald v. 


Stone 86 A 2d 624, the resolution of which is the exclusive! province of 


| 
the jury. | 


The verdict of a jury, like the findings of a 
judge who tries a case without a jury, constitutes 
a final determination of disputed facts where the 
evidence is of such character that intelligent per- 
sons may honestly differ as to what was actually 
proved. Friedman v. Decatur Corporation (1943) 
77 U.S. App. D.C. 326- F 
Georges v. Capital Traction Co. (1924) 54 App. 

D.C. 144, 295 F. 965. 





2 


Appellant, called as a witness by appellee, testified in effect that 
he obtained a written listing from appellee to sell appellee's house; 
that the listing agreement provided that appellee should pay appellant a 
commission amount to 5% of the sale price for his services. Appellant 
further testified, however, that this listing agreement was thereafter 
revoked and a new agreement entered into on June 14, 1951 whereby a 
net figure was to be obtained for appellee's property with the purchaser 
paying appellant's commission. This new agreement, appellant asserted, 
was written on the $14,500.00 term offer allegedly submitted to appellee. 
(J.A. 36-37). 


The appellee, however, testified in effect that he never knew that 
Porter had a $14,500.00 offer for his property until informed thereof 
by Johnson in August, 1954. (J.A. 17-18). It would appear to be ob- 
vious, if appellee is believed, that he did not reject the $14,500.00 
offer nor enter into a new written agency agreement on the alleged 


$14,500.00 offer as it was never submitted to him. This the jury be- 
lieved and further found that appellant concealed such offer from ap- 
pellee (J.A. 9-11). 


There admittedly was discrepancy in appellee's testimony as to 
the existence of an agency relationship (J.A. 21, 22, R. 426). How- 
ever, the existence or non existence of an agency is not determined by 
the individual appraisal of either party as to the effect of his acts. 


.. Indeed, the relationship of principal and agent 
need not be predicated upon express agreement. 
Appointment by the principal and acceptance by the 
agent may be implied from their conduct. Mack v. 
American Security and Trust Co. (1951) 89 U. S. 
App. D. C. 324, 191 F 2d 775. 


Whatever evidence has a tendency to prove 
an agency is admissible, even though it be not full 
and satisfactory, and it is the province of the jury 
to pass upon it. Direct testimony is not indispens- 
able - indeed frequently is not available - but in- 
stead circumstances may be relied on, such as the 
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relation of the parties to each other and their 


; 
| 


conduct with reference to the subject matter of the 


contract. 


i 
| 


And, notwithstanding the alleged principal 
and agent are the only witnesses called, and that 
they both categorically deny the existence of the 
relation, the jury have the right to weigh and con- 
sider the whole of the evidence and the fair and’ 
reasonable inferences that might be drawn there- 
from, and they may be entirely justified in dis- 


regarding the "yes" or "no" answers and in 


reaching the conclusion that the evidence asa - 


whole is sufficient to prove the relation of agency 


to exist. 21 RC Lsec. 6 pp. 820-821. 


This Court has recently ruled: 


Only where the probative facts are undisputed 
and where reasonable minds can draw but one in- 
ference from them does the question become one of 
law for the Court. (citing authority) Where, as 
here, the case turns on controverted facts and the 
credibility of witnesses, the case is peculiarly ‘one 
for the jury, and* * * It would be an invasion 
of the jury's function for an appellate Court to | 
draw contrary inferences or to conclude that a dif- 


ferent conclusion would be more reasonable. 


(citing authority). Capital Transit Co. v. Bingman 
(1954) 94 U. S. App. D. C. %, ala Fed2a, 


The appellant contends that there was evidence to the effect that 
the contract of sale between appellee and the middle man in which it 
was agreed to pay the appellant a commission as agent of the middle 
man and that such should be conclusive of the issue of agency under 
the Authority of Brill v. Mushinsky 90 U. S. App. D. C. 132, 194 F 
2d 158; Wittlin v. Giacolone 84 U. S. App. D. C. 140, 171 F 2d 147. 


The Brill case, supra, hold no more than that a written contract 


setting forth that "the seller agrees to pay to -- his agent, 


‘a commis- 


sion amounting to $ etc." was a clear provision that the broker 
was the agent of the seller and the seller was to pay his commission. 


Such authority would be pertinent in this cause if a dispute 





existed be- 
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tween the middleman and the broker. It does not decide that there can 


be no other evidence showing that the broker was both the agent of the 
seller and the buyer. This Court has held that the evidence may warrant 
a finding that the broker was the agent of both. Lewis v. Denison (1894) 
2 App. D. C. 387 - 395. 

The Wittlin case passes upon no issues pertinent to this appeal. 


I 
The Evidence Was Legally Sufficient to Warrant 
The Special Finding That Appellant Made a False 
Representation of Fact To Appellee. 

The appellant makes the point in effect that appellee did not testify 
that appellant falsely represented to appellee that the $12,250.00 offer 
was coming from the Johnsons and that such was the best the Johnson's 
could pay until the third day of the trial, while previously denying any 
such representations. Appellant cites Joint Appendix, page 48. 


Memory of man is fallible. Even that of learned counsel whose 
activities and profession continuously disclose the necessity of close 
scrutiny, attentiveness and other conduct to develop and increase mem- 
ory patterns. Even with this acute acumen, plus a transcript of pro- 
ceedings counsel inadvertently does not recite accurately the evidence. 


On the first day of the trial - near the commencement of appellee's 
testimony the following colloquy ensued, (J.A. 18): 


Did you understand the offer to buy your house 
was being made by Mr. Porter or Mr. Johnson? 
I was under the impression that it was Mr. 
Johnson. 
Well, did any body tell you that? 
No. Only - well only what was explained to me, . 
that he had a friend. 
Did he tell you who that friend was? 

A. Mr. Johnson, He said he could only raise 
$12,250.00, so that was that. 


See also testimony to same effect: J.A. 52, 54. 
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Appellant further points out that he denied making ” statement. 
(J.A. 48). i 

Appellee submits that the resolution of issue of this contention 
turn upon an evaluation of the weight to be given testimony of witnesses 
upon controverted facts - testing credibility. This Court has ruled 
time and again that such determination is the exclusive province of the 
jury which the appellate Court will not invade. Capital Transit Ce. ¥. 
Bingman, supra, Daniels v. Souders (1952) 90 U.S. App. D. C. 298, 
195 F 2d 780; Garfield Memorial Hospital v. Marshall (1953) 92 U.S. 
App. D. C. 234, 204 F. 2d 721; Christie v. Callahan (1941) 75 U. S. 
App. D. C. 133, 124 F 2d 825. Nor may the trial Court, Baltimore 
& O. R. Co. v. Postom (1949) 85 U. S. App. D. C. 207, 177 F 2d 53. 


In Lavender v. Kurn Kurn (1946) 327 U. S. 645, 652, 66 Ct. 740, 90 
L. Ed. 916, the Court ruled: 


* * * Only when there is a complete absence 
of probative facts to support the conclusion reached 
does a reversible error appear. But where, as 
here, there is an evidentary basis for the jury's 
verdict, the jury is free to discard or disbelieve 
whatever facts are inconsistent with its conclusion. 
And the appellate Court's function is exhausted when 
that evidentiary basis becomes apparent, it being 
immaterial that the Court might draw a contrary in- 
ference or feel that another conclusion is more 
reasonable. 





There exists an evidentiary basis for the jury's verdict and with 


such fact appearing the verdict ought be sustained. 





Ii 


Appellant Was Under a Positive Duty to Disclose 
Johnson's Term Offer to Appellee. | 


Conversely to the argument of appellant, appellee firmly believes 
that the evidence was ample to establish an agency relation between the 
parties and the jury so found. Appellant further contends that, at any 
rate, if appellant failed to communicate the $14,500.00 term offer from 


| 
1 
| 


| 
| 
; 
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Johnson, such failure did not constitute a breach of duty giving rise to 


a cause of action. 


Appellant cites as his only authority, American Cotton Mills v. 
Monier (1932) CCA 4 61 F 2d 852. 


In that cause the defendant corporation gave order from time to 
time to the plaintiffs, cotton brokers, to buy on the cotton exchange 
cotton for future delivery for the account of the corporation. This the 
brokers did in accordance with instructions and confirmed the same in 
writing showing the amount purchased and price paid, but in keeping with 
the custom of the business, omitting the name of the sellers. The cor- 
poration paid on account therefor subject to mutual margin calls when 
the balance either way reached $5,000.00. The account was closed out 
leaving a balance owed to the brokers of $4,331.72 for which this suit 
was brought. The corporation defended, contending that the brokers 
became liable as seller of the cotton because they did not report to the 
corporation the names of the persons from whom they had purchased. 


In affirming a judgment for the brokers, the Court held that the 
brokers owed the duty to his client to give him the fullest information 
concerning the material facts of the transaction; that the evidence did 
not disclose the slightest suggestion that the corporation had any de- 
sire to know or that its interests were affected in the lease by the 
identity of the sellers of the cotton and that the corporation would have 
gained nothing if it had known who the other parties were to the contracts 
for future delivery. The Court while recognizing the duty of the broker 
to report fully said the interest of the client furnishes the criterion of 
what information is so material that it should be communicated. 


Such authority can in no wise be dispositive of the instant cause 
either on facts, issues raised herein or legal precept. 


The duty of a real estate broker to his principal has been for many 
years clearly set forth by this Court. 
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In Mannix v. Hildreth (1894) 2 App. D. C. 259 this Court ruled; 
p. 274: 


"An agent's duty is to obtain the best cad 
that he can for his principal, and scrupulously to 
avoid placing himself in a situation which may | 
conflict with his duty. And any attempt to occupy 
the relation of agent to two persons whose interest 
conflict, whether with or without notice to them, 
is to be ‘condemned as contrary to good morals | 
and the principles of equity." 





and again in Lewis v. Denison (1894) 2 App. D. C. 387 this Court 
ruled, p. 394: 


"It is the duty of an agent, empowered to | 
sell property for another, to obtain the best priice 
that he reasonably can. His duty to his principal 
is not thoroughly performed by finding a purchaser, 
and, if authorized thereto, by concluding a sale at 
the principal's own price even, when he knows that 
a better price can readily be obtained. " | 


and again in Rawlings v. Collins (1910) 36 App. D. C. 72 this Court 
ruled: pp. 74-76: : 


"It is the duty of an agent to disclose fully to 
his principal every step taken by him in the trans- 
action of the principal's business. If it be the sale 
of real estate, he should keep nothing concealed 
in his effort to bring the owner and prospective 
purchaser together. The identity of the purchaser 
and the consideration should be instantly disclosed. 
(Underlining supplied). | 
The concealment of offers by a broker, upon whom the seller has 
to rely, can swing wide the door to commission of frauds and misdeal- 
ing, of which the evidence of this cause is strongly indicative - and the 
jury so found. The appellee cannot conceive that it could rationally 
occur to either the appellant or his learned counsel that the sale of a 
parcel of real estate for $14,500.00 of which $10,500.00 would be in 
| 
cash plus a note secured by the property for an additional $4,000.00 


with interest would not be infinitely a better bargain to the seller than 
| 
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a $12,250.00 all cash offer. The appellee is not so naive that he cannot 
perceive that financial stress may occasion a sale of similarly valued 
property on an all cash basis for even less than $12,250.00. However, 
there was no evidence of any financial pressure requiring the appellee 
to so sacrifice his house. Indeed, the evidence on this point was to the 
contrary (Tr. p. 417-418). The appellee did not so conclude (J.A. 52- 
53) nor the jury. 


Appellee respectfully submits that the appellant was under a 
positive duty to "instantly disclose" the term offer of the Johnsons which 
the appellant wrongfully concealed from the appellee causing appellee's 
damage and loss. 


IV 


The Evidence Was Legally Sufficient to Warrant 
a Finding of Compensatory Damages 


The appellant argues (Appellant brief, page 20): 


“however, the record discloses that, if the 
$14,500.00 offer had been accepted by appellee 
and a sale consumated thereunder, appellee would 
have received $2,500.00 cash down payment, the 
proceeds of an $8,000.00 first trust loan, anda 
deferred purchase money note for $4,000.00 
(J.A. 37, 39). He would, thus, have received 
$10,500.00 in money and a note for the $4,000.00 
balance." 


The appellant concludes that there was no evidence of the fair 
market value of the note; "any value which the jury placed upon it could 
only be the product of sheer speculation"; and that the judgment in this 
respect based on speculative value of the note ought be reversed. 


Such argument overlooks basic principles of law: 


'* ~- in the absence of proof to the contrary, 
the law presumes that the amount appearing to be 
due upon the note was its value, Booth v. Powers, 
56 N.Y. 22; Thayer v. Manley 73 N.Y. 305; 
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Ingalls v. Lord 1 Con. 240; Sedg. Dam. (2nd Rd, ) 
488; Comp. Laws 4615. The decisions cited were 
made in cases of tort for a conversion of property, 
but we think the presumption is applicable to any 
case in which the value of a promissory note is in 
issue, subject, of course, to the right of a defend- 
ant to show that by reason of the insolvency of the 
maker, or other causes, the note is of less value. . 
Cosand v. Bunker 2 S. D. 294, 50 N. Ww. 84. 


The appellant offered no evidence even tending to question the 
value of a $4,000.00 second trust note secured upon appellee's property 
in which the Johnsons would be makers. The jury was thus obliged, as 
a matter of law, to accept the face amount of the note - $4,000. 00 - as 
being its value. ! 


Appellant further argues in his brief (p. 20) as to the requirements 
of the jury's findings to justify its verdict: ! 


| 

"Thus in order for damages to have been sustained, 
the fair market value of the deferred purchase money 
note which he would have taken back, must have 
exceeded $2,475.00." ! 


The jury being obliged to accept the value of the note!as being 
$4,000.00, appellant does not appear to be aggrieved by the fact that 


the jury awarded against him less damages than it could have. 


V 





The Court Did Not Err in Refusing to Direct a 
Verdict for Appellant on The Grounds That as 
a Matter of Law The Cause of Action was 
Barred By The Statute of Limitations 
The gravamen of the appellant's contention appears to be that as 
a matter of fact the appellee should have discovered the fraudulent 


| 
representations and concealment of appellant sooner than he did. 


1. The appellant argues that the appellee could havé interrogated 
appellant by asking who the woman Whitney was, how much she was get - 
ting for the house, etc. This appellant implies would have brought forth 
a full disclosure. | 
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The jury found from a preponderance of the evidence that the 


false representations and concealment were committed with the intent 
to deceive and defraud appellee (J.A. 13). To warrant this Court in 
disturbing the judgment based on the jury's verdict the probative facts 
must be undisputed and such that reasonable minds can draw but one 
inference from them. Capital Transit Co. v. Bingman, (1954) 94 U.S. 
App. D. C. 75, 212 F 2d 241. In the circumstance of this case, it 
would appear that reasonable minds would be impelled to draw an in- 
ference adverse to that contended by appellant. 


2. Appellant further argues that appellee could have interrogated 
the Johnsons or searched the land records of the District of Columbia 
for tax stamps and from the tax stamps computed the price differentials. 
However, the law does not appear to require so much. This Court 
disposed of such contention in Bailey v. Smith (1927) 57 App. D. C. 
369-371: 


"He whose false representations have induced 
another ‘to deal with him is not standing upon very firm 
ground when he takes the position that his victim 
ought not to have relied upon his false statements. As 
observed by the Court in Strand v. Griffith (C.C.A.) 
97 F 854, 856: 'There is no rule of Iaw which re- 
quires men in their business transactions to act up- 
on the presumption that all men are knaves and liars, 
and which declares them guilty of negligence, and 
refuses them redress, whenever they fail to act on 
that presumption. The fraudulent vendor cannot 
escape liability by asking the law to applaud his 
fraud and condemn his victim for his credulity'." 


Our Municipal Court of Appeals in Ehrlich v. Real Estate Com- 
mission of the District of Columbia (1955) 118 A 2d 801 - 802 holds: 


When a person undertakes to make a statement 
in a business transaction, either voluntary or in re- 
sponse to inquiries, he is bound not only to state truly 
what he tells, but also not to suppress or conceal any 
facts within, his knowledge which would materially 
qualify those stated. 
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If a purchaser can rely upon the representations of a seller, with 
stronger reason, an owner of land ought to be entitled to rely upon the 
representations of his broker engaged to sell the land. This Court in 
Fox v. Cohen (1910) 34 App. D.C. 389 ruled that the relation between 
a real estate broker and the owner of land for whom he is acting is of 
a confidential nature, requiring perfect good faith on the part of the 
broker, and entitling the owner to the benefit of his knowledge and ad- 
vice. It would require a strange rationale to conclude that the owner 
could not rely upon such knowledge and advice communicated to him by 
the broker. 


: 
Appellant contends that appellee had constructive notice of his 
| 
misrepresentations and concealment. This Court in Adriaans v. Dill 
(1911) 37 App. D.C. 59-75 has held: ! 
"Notice ought never to be imputed to the victim 
of a deception unless his failure to obtain actual notice 
was the result of his own negligence; in other words, 
he who practices bad faith ought not be permitted to 
invoke the doctrine of constructive notice in aid of his 
wrongdoing, unless, as above suggested, negligence 
on the part of the injured party has supervened," 
The appellee having the right to rely upon advice, knowledge and 
representation of his broker, which broker had the duty to act in perfect 
good faith, it cannot follow that it is negligence to rely upon such broker's 


representations and advice. | 


Appellant relies upon Robinson v. Orem (1952) 91 U.S. App. D.C. 
96. However, the factual situation before the Court in that case pre- 
sented a different proposition. There the claimed fraud and misrepre- 
sentation was as to boundaries of property. However, the record dis- 





closed that the property was of irregular dimensions and the agent was 
not clear on the boundaries and dimensions. Moreover the sale contract 
did not give meters and bound but described the land by lot and square. 
The agent in that case could not have misrepresented or concealed the 
true dimensions because the agent did not know them. The purchaser 


| 
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knowing the agent’s lack of knowledge and with means of learning the 
true dimensions was properly held to have constructive notice. Quite a 
different proposition would have been presented to the Court if the agent 
had known the true dimensions but had concealed the same from the 
purchaser while falsely representing that the dimensions were other- 
wise, with the intent to deceive and defraud the purchaser. 


Appellant also strongly relies upon Wood v. Carpenter (1879) 101 
U.S. 135 25 L. Ed. 807; as to imputation of knowledge from means of 
knowledge wherein the Court in construing the State statute also followed 
the adjudication of the Supreme Court of that State upon the same statute 
as to passive acts of concealment - or mere silence. However, the 
Supreme Court in a prior decision Bailey v. Glover (1874) 21 Wall 342, 
enunciated the rule which, subsequent to Wood v. Carpenter, supra, 
has been reaffirmed by that Court. In Bailey v. Glover, the Court held: 


"But we are of opinion, as already stated, that 
the weight of judicial authority, both in this country 
and England, is in favor of the application of the rule 
to suits at law as well as in equity. And we are of 
opinion that this is founded in a sound and philosoph- 
ical view of the principles of the statute of limitations. 

To hold that by concealing a fraud, or by com- 
mitting a fraud in a manner that it concealed itself 
until such times as the party committing the fraud 
could plead the statute of limitation to protect it, is 
to make the law which was designed to prevent fraud 
the means by which it is made successful and secure. 
~---We hold that when there has been no negligence 
or laches on the part of plaintiff in coming to the 
knowledge of the fraud which is the foundation of the 
suit, and when the fraud has been concealed, or is of 
such character as to conceal itself, the statute does 
not begin to run until the fraud is discovered by, or 
becomes known to, the party suing or those in 
privity with him." 


The Court indicated that it would probably follow the construction 
of the State Court where such State statutes govern the case. The 


statute under consideration, having been passed by the Congress of the 
United States the Court enunciated what might be termed the Federal Rule. 





13 


Subsequent to Bailey v. Glover, (1874), supra and Wood v. 
Carpenter (1879) supra, the Supreme Court again in 1883 considered 
this question of limitation in Rosenthal v. Walker 111 U.S. | 185. There 
the Court said: | 


The case of Bailey v. Glover is a decision 
construing the statute which is relied on in this 
case, and unless overruled by this Court is conclu- 
sive of the point under discussion. It has never been 
overruled. The plaintiff in error relies on the case 
of Wood v. Carpenter 101 U.S. 135 and National Bank 
v. Carpenter, Id. 567. The first was an action a 
law, the second a suit in equity. The Court in both 
cases was called on to construe a statute of limita- 
tions of the State of Indiana, and it followed the ad- 
judications of the Supreme Court of that State upon 
the same statute. Neither case refers to the opinion 
of the Court in Bailey v. Glover, or can be held to 
overrule or modify it. The case of Bailey v. Glover 
has been often cited by this Court, but has nevér 
been doubted or qualified. (citing authority). | 


| 
Subsequently this Court in Lewis v. Denison (1894) 2 App. 1. Se 
387, adopted and quoted with approval the doctrine of Bailey v. Glover, 
and further stated: 


Although there is, at first glance, some apparent 
conflict between Bailey v. Glover and the cases of 
Wood v. Carpenter, 101 U.S. 135 and National) Bank v. 
Carpenter, Id. 567, it has since been distinguished 
from them, and followed in two cases, both of which 
were suits ‘at law. Rosenthal v. Walker 111 U, S. 185; 
Fraer v. Clews, 115 U.S. 528. 





In Holmberg v. Armbrecht (1946) 327 U.S. 392, 66 s. Ct. 582, 
90 L. Ed. 743, the Court again enunciates the doctrine of Bailey v. 
Glover and holds: "This equitable doctrine is read into every federal 


statute of limitations". 


3. This Court has ruled that the experience, naivete or ignor- 


ance of one party when contrasted with the superior knowledge or op- 
portunity for knowledge of the other may make conduct actionable which 
would not be so in dealings between more evenly matched parties. 
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McNabb v. Thomas, et al (1951) 88 U.S. App. D.C. 379, 19 F 2d 608, 
cert, den. 342 U.S. 859, 72 S. Ct. 86, 96 L. Ed. 646. It would seem to 
follow that if such factors can give rise to a cause of action, they could 
also, at least, be considered in evaluating a party's ability to discern 
factors. Simple justice would appear to require a different standard 
when considering a matter involving one who is naieve, ignorant or un- 
sophisticated than might apply to one who is learned, experienced and 
wise. The jury could draw these inferences by its observation of the 
parties. These factors cannot be as apparent to an appellate court in 
reading a transcript of the proceedings. Here, the simple trusting 
Appellee understood no more of transactions involved in selling real 
property than to sign some papers (R. p. 421-22, 429). Indeed it is 

this general lack of knowledge which occasions the hiring of a broker. 

A home to the average man represents the toils of almost a lifetime. 
The pledging by the owner of a large part of the value of such property 

_ toa broker (J.A. 36) simply to find a purchaser ought, at least, entitle 
that owner to the broker's good faith in the dealings without declaring the 


owner negligent if he is not on a constant, learned vigil against such 
brokers deliberate misconduct. Such would appear to be dictated by the 
plainest principles of justice. 


4. The appellant makes the point that the appellee did not regard 
appeliant as his agent. Concedely, there is testimony by appellee to that 
effect. However, from all the evidence it appears that appellee neither 
sought nor obtained advice or direction from anyone other than appellant 
and acted in reliance thereon. A jury is entitled to weigh the whole of 
the evidence and reasonable inferences that may be drawn therefrom and 
may be entirely justified in disregarding "yes" or "no" answers in 
reaching their conclusion. 21 R.C.L. sec. 6, p. 820-821. 
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VI 


The Court Committed No Error in Amending The 

Special Verdict and Admitting The Affidavits and 

Testimony of Jurors as Evidence for that Purpose 

The appellant questions at great length the power of the Court to 

correct a verdict of the jury so that it would express the conclusion 
actually reached and finally agreed upon but mistakenly reported to the 
Court; and the receipt of affidavits and testimony of the jury to ascertain 
their true verdict. 


Freid v. McGrath (1943) 77 U.S. App. D.C. 385, wa F 2d 833 is 
dispositive of such contention. The law of that decision appears to be 
supported by the great weight of authority, see: Mattox v. United States 
146 U.S. 140, 13 S. Ct. 50, 36 L. Ed. 917; Hamburg-Bremen Fire In- 
surance Co. v. Pelzer Manufacturing Co. 4 Cir. 76 F 479; and Young v. 
United States (1947) (CCA 10) 163 F 2d 187, (citing voluminous authori- 
ties) cert. den. 68 S. Ct. 83. 


In ruling upon the admissibility of affidavits of wad in United 
States v. Reid 12 How. 361, Mr. Chief Justice Tanly in delivering the 
opinion of the Court, said: "But cases might arise in which it would be 
impossible to refuse them without violating the plainest principles of 
justice."" Appellee submits that the instant appeal is demonstrative of 
such case having arisen. The impetus to correct the mistakenly reported 
verdict was the spontaneous, unanimous act of the jury itself (J.A. 64- 
69). The testimony of the full panel leaves no doubt of theiz true find- 
ings (J.A. 67-105). 


Appellant is mindful that whether interrogatores ani be sub- 
mitted to the jury and the form thereof is left to the discretion of the 


trial judge. However, as a practical matter and in most instances the 
interrogatories are drafted and submitted by counsel urging the same. 
In the instant appeal all the interrogatories are appellant's; 
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Interrogatory No. 9 (J.A. 10) is not a proper question to submit 
to a jury. 


Appellant created the confusion of which he now complains. Ap- 
peliee vigorously objected to the interrogatory (J.A. 57, 62, 64, R. 504, 
507-08, 515-16, 522-26) was confused thereby (J.A. 64), so was the 
jury (J.A. 62-63, 69-106) and apparently the Court (J.A. 64). Appel- 
lant ought not now be heard to complain. 


vil 


The Court Committed No Error in Its Instruction 
Relative to Interrogatory No. 1 
The Court specifically told the jury that it was the sole judge of the 

facts (R. p. 483-87, 515-16). The Court's right to comment upon the 
evidence is too well settled to require citation. The Court did not tell 
the jury what to decide but indicated that the Court did not think the jury 
would have any trouble in reaching its decision on the point (J.A. 58-9). 
Such was not error. Jurich v. Wehr (CCA 3) 1947, 163 F 2d 791. 
Moreover, there did not appear to be any dispute between appellant and 
appellee that initially, at least, appellant was appellee's agent (J.A. 17, 
35-36). 


vi 


The Court Committed No Error In Instructing 
The Jury Relative to Interrogatory No. 2 


As pointed out in section VII, supra, there was no dispute that 


appellant, originally, was appellee's agent when he commenced his 
dealings with Johnson and obtained the $14,500.00 offer for the property 
(J.A. 23-24), 36-37); that it was appellant's duty to communicate the 
offer to appellee, it is believed, has been demonstrated in section II 
hereof, supra. 


There was no error. 
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IX and X 


There was No Error in Either The Court's 
Instructions on Fraud or Interrogatory No. 9 
| 
The alleged errors which appellant assigns as Nos. VIII, IX and 
X in his brief, going to the trial Courts instruction, were at no time 
objected to at the trial of this cause. Rule 51 F.R.C.P. provides, in 
part: : 
No party may assign as error the giving or 
the failure to give an instruction unless he objects 
thereto before the jury retires to consider its | 
verdict, stating distinctly the matter to which he 
objects ‘and the grounds of his objection. 
Claims of error first made in an appellate Court to matters not 
objected to in the trial Court come too late. Sweeney v. United Feature 
Syndicate 2 Cir. 129 F 2d 904; Celanese Corp. of America v. John 


Clark Industries (1954) C.C.A. 5 214 F 2d 551. | 


It is not proper to select detached sentences in the charge to the 
jury and predicate on them an objection; they must be read in connection 
with the whole charge. New York, L. E. & W. R. Co. v. Estill 147 
U.S. 591, 13 S. Ct. 444, 37 L. Ed. 292. (TR 499-502, 515-16) 


It is submitted that the charge to the jury when read as a whole 
discloses no reversible error. | 


XI and XT 


The Court Properly Denied Appellant's Motion 
for Judgment N. O. V. and oe Request 
for New Trial 
Appellants assignment of alleged errors Nos. XI and XI are 
without merit. The jury's verdict on controverted fact being amply 
supported by the evidence the Court was not warranted in granting 
appellant's motion for judgment n.o.v. It would have been error to 


| 
| 
| 
| 
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- so do under the testimony and findings in this case. There being no 
errors prejudicial to any rights of the appellant, the Court was im- 


pelled to deny his motion for a new trial. 


CONCLUSION 


It is respectfully submitted that the judgment of the trial Court 
ought be affirmed. 


ANDREW W. CARROLL 


930 F Street, N. W. 
Washington 4, D. C. 


Attorney for Appellee 

















